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ACCEPTANCE OF TITLE FOR 2311, 2315 AND 2319 NASHVILLE RD 
 
 
REQUEST:   
 
Acceptance of ownership and transfer of titles for 2311, 2315 and 2319 Nashville Rd from the 
WKU Real Estate Corporation. 

 
FACTS:   
 
The WKU Real Estate Corporation is the trustee of the Jean P. Carlisle Charitable Remainder 
Annuity Trust for 2311 and 2315 Nashville Road. WKU leased this property from WKU REC 
for $66,000/yr starting in 2010. A portion of the property is used for large equipment storage for 
the Department of Facilities Management. The retail space and associated parking lots are 
currently sub-leased to iGo Motors. The lease for these properties ended in June 2025 when the 
obligations for the Trust were met.   

The WKU Real Estate Corporation is the trustee of the Jean P. Carlisle Charitable Remainder 
Annuity Trust for 2319 Nashville Road. WKU leased this property from WKU REC for 
$55,490.72 annually starting in 2010 to fulfill the Trust. The property is currently being used for 
WKU storage and by the Community Farmers Market. The final payment to fulfill the Trust 
were made in August 2025.   

Now that the Charitable Remainder Annuity Trusts are satisfied, WKU Real Estate Corporation 
is prepared to deed the properties to WKU. 

BUDGETARY IMPLICATIONS:   

With the end of the leases, WKU is able to use the allocated funding for other purposes. 

RECOMMENDATION: 

President Timothy C. Caboni recommends that the Board of Regents approve the acceptance of 
ownership and title transfer for 2311, 2315 and 2319 Nashville Rd. 

MOTION: 

To approve acceptance of ownership and transfer of title for 2311, 2315 and 2319 Nashville Rd. 
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Figure 1.  2311 and 2315 Nashville Rd covers approximately 1.25 acres.  A portion of the property is used 
to store large equipment for the Department of Facilities Management.  The retail portion of the 
property is leased to iGo Motors.  The Community Farmer’s Market occupies the building on 2319 
Nashville Rd, which is approximately 0.69 acres. 
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AUTHORIZATION TO GRANT AN EASEMENT TO 
WARREN COUNTY WATER DISTRICT 

REQUEST:  

Approval to convey an easement to Warren County Water District across property owned by the 
university located on Elrod Road, Bowling Green, Kentucky. 

FACTS: 

The Warren County Water District is requesting an easement along the perimeter of WKU AG 
Farm property in support of the new Dillard Elementary School being built by the Warren 
County Board of Education. The water main connection is needed to boost water pressure for the 
new school. The connection will be adjacent to the sewer lift station on Elrod Rd. and travel 
approximately five-hundred sixty-three (563) linear feet along the Ag Farm property line to the 
cul-de-sac of Affirmed Circle in the Ivan Downs subdivision. It will be a ten (10) foot easement, 
five (5) feet on each side. There will be a temporary twenty (20) foot by five-hundred-sixty-three 
(563) foot wide easement for the duration of construction. WCWD will be responsible for
ensuring the area remains secure during construction, replacing any disturbed fencing with new
fencing to match existing conditions, and to restore disturbed property to previous conditions. In
the event crops are affected, the Ag Farm will be compensated for any crop losses.

BUDGETARY IMPLICATIONS:  

None. 

RECOMMENDATION: 

President Timothy C. Caboni requests the approval of the Board of Regents to authorize the 
University take appropriate action to convey an easement to Warren County Water District 
across property owned by the university located on Elrod Road, Bowling Green, Kentucky, as 
identified in the project drawing included with the Board agenda material. 

MOTION: 

Approval to authorize the University to take appropriate action to convey an easement to Warren 
County Water District across property owned by the university located on Elrod Road, Bowling 
Green, Kentucky, as identified in the project drawing included with the Board agenda material. 
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AUTHORIZATION TO GRANT AN EASEMENT TO  
WARREN RURAL ELECTRIC COOPERATIVE CORPORATION 

REQUEST:  

Authorization to convey an easement to Warren Rural Electric Cooperative Corporation across 
property owned by the university located on Elrod Road, Bowling Green, Kentucky. 

FACTS:  

Top Crops is a non-profit group which utilizes a leased 0.5-acre plot at Western Kentucky 
University’s Agriculture Farm for horticultural therapy programs serving mentally handicapped 
individuals. Top Crops is seeking to install electricity to a small vegetable cleaning shed at their 
own expense, covering both installation and monthly charges. To do so, Warren Rural Electric 
Cooperative Corporation (WRECC) is requesting a fifty (50) foot wide utility easement to run an 
overhead power line approximately eighty-eight (88) feet from a nearby pole. This will require 
installing a new pole and meter near the shed as shown in the figure below.The line will not 
interfere with farm or university activities and the improvements will remain with the property at 
the conclusion of the lease. 

BUDGETARY IMPLICATIONS:  

None. 

RECOMMENDATION: 

President Timothy C. Caboni request authorization to convey an easement to Warren Rural 
Electric Cooperative Corporation across property owned by the university located on Elrod 
Road, Bowling Green, Kentucky, as identified in the project drawing included with the Board 
agenda material. 

MOTION: 

Authorization to convey an easement to Warren Rural Electric Cooperative Corporation across 
property owned by the university located on Elrod Road, Bowling Green, Kentucky, as identified 
in the project drawing included with the Board agenda material. 
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Figure 1.  Aerial view of the Top Crop operation on the WKU Agriculture Farm property.  The red line is 
the approximate path of the requested power line.  The inset shows the WRECC work order drawings 
with technical details associated with the request.  The dashed line represents the new power line. 
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ANTISEMITISM POLICY 

REQUEST:  

Adoption of Western Kentucky University’s Antisemitism Policy. 

FACTS:  

As a requirement of Kentucky Senate Joint Resolution 55 (“SJR 55”), passed on April 2, 2025, 
by the Kentucky General Assembly, all governing boards of public universities must adopt 
policies to combat antisemitism within their institutions. 

BUDGETARY IMPLICATIONS:  

None. 

RECOMMENDATION: 

General Counsel, Andrea Anderson requests approval of the adoption of the Antisemitism policy. 

MOTION: 

To approve the adoption of the Antisemitism policy. 
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POLICY & PROCEDURE DOCUMENT 

NUMBER: 

DIVISION: General University 

TITLE: Antisemitism Policy 

DATE:  

REVISED: 

AUTHORIZED:  President 

I. Purpose and Scope

Western Kentucky University (“WKU” or “University”) prohibits discrimination on the basis of 
one’s membership in a protected class and has policies and procedures in place to 
investigate and address reports of such allegations. See Section V., below. As required by 
Senate Joint Resolution 55, S.J. Res. 55, 25RS, 2025 Ky. Acts ch. 157 (“SJR 55”), WKU has 
adopted the following Policy to combat antisemitism.  

This Policy applies to all WKU faculty, staff, students, vendors and third parties, University-
recognized student organizations, and other members of the WKU campus community.  

II. Definitions

A. Antisemitism: A certain perception of Jews, which may be expressed as hatred toward
Jews. Rhetorical and physical manifestations of antisemitism are directed towards
Jewish or non-Jewish individuals and/or their property, toward Jewish community
institutions and religious facilities.1

B. Discrimination:  See WKU Policy # 0.2040, Discrimination and Harassment

C. Harassment:  See WKU Policy # 0.2040, Discrimination and Harassment

1 WKU’s definition of Antisemitism is adopted from the International Holocaust Remembrance Alliance 
(“IHRA”) definition of Antisemitism, as required by SJR 55. 

https://apps.legislature.ky.gov/law/acts/25RS/documents/0157.pdf
https://www.wku.edu/policies/docs/index.php?policy=251
https://www.wku.edu/policies/docs/index.php?policy=251
https://holocaustremembrance.com/resources/working-definition-antisemitism
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III. Policy 

 
A.  WKU is committed to providing a working and learning environment that is free from 

discrimination and harassment. Discrimination and harassment, and/or retaliation 
against anyone who makes a report or participates in an investigation are prohibited and 
shall not be tolerated. WKU prohibits all forms of discrimination and harassment, 
including discrimination and harassment on the basis of national origin, ethnicity, and 
religion.  
 

B. Pursuant to SJR 55, WKU will defund and disband any student organization that has been 
found by the University to be providing material support or resources to a designated 
terrorist organization and will report such activities to appropriate law enforcement 
authorities. Reports of this type can be made to: 
 

1. Student Conduct; and/or  
Potter Hall—Suite 425 
(270) 745-5485 
 

2. WKU Police Department 
Parking Structure (PS) 1 
(270) 745-2677 / For an emergency, dial 911  
 

C. The University shall identify all Jewish groups that seek to serve Jewish students 
attending the institution as community resources to the same extent as any other 
religious organization is organized by the University as a community resource. 
 

D. The University shall implement this Policy through June 30, 2028, and may continue 
implementation thereafter.  
 
 
 
 
 
 
 
 
 

https://www.wku.edu/studentconduct/
https://www.wku.edu/police/
https://www.wku.edu/police/
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IV. Procedure 
 

A. Reports of Discrimination and Harassment  

Reports of Discrimination or Harassment on the basis of membership in a protected class 
should be made to: 

Office of Institutional Equity 
Wetherby Administration Building– Suite 317 
(270) 745-5121 

These reports will be addressed pursuant to Policy 0.2040, Discrimination and Harassment.  

 
B. Required Notifications  

As required by law, at the start of each academic semester, the University will send a notice 
to all students that includes: 

1. Their rights under Title VI of the Civil Rights Act of 1964 and how to file a report if 
they believe those rights have been violated;  

2. Information on KRS 344.450, which provides any person injured by certain acts of 
discrimination with a civil cause of action to enjoin further violations and to 
recover the actual damages sustained and the costs of the lawsuit; and 

3. A weblink to the following WKU policies regarding student-on-student 
harassment;  

i. Policy 0.2040, Discrimination and Harassment 
ii. Policy 0.2070, Sex and Gender-Based Discrimination, Harassment, and 

Retaliation   
iii. Policy, 0.2310 Free Speech 
iv. Policy 0.2400, Institutional Neutrality  
v. Policy 6.3000, Student Code of Conduct  

 
C.  Required Reporting   

Beginning January 1, 2026, WKU will collect the following data: 

1. The number of reports alleging antisemitism submitted to the University; 
 

2. The number of investigations opened by the University as a result of those reports 
and the outcomes of those investigations; 
 

https://cm.maxient.com/reportingform.php?WesternKentuckyUniv&layout_id=95
https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=32648
https://www.wku.edu/policies/docs/index.php?policy=251
https://www.wku.edu/policies/docs/index.php?policy=182
https://www.wku.edu/policies/docs/index.php?policy=182
https://www.wku.edu/policies/docs/index.php?policy=431
https://www.wku.edu/policies/docs/index.php?policy=447
https://www.wku.edu/policies/docs/index.php?policy=414
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3. The number of reports alleging antisemitism submitted to the University; 
 

4. The number of investigations opened by the University as a result of those reports, 
and the outcomes of those investigations;  
 

5. The number of reports alleging a violation of Title VI of the Civil Rights Act of 1964 
that are connected to antisemitism of which the University has been notified and 
the results of those investigations that are in the possession of the University; and 
 

6. The number of actions that have been brought against WKU under KRS 344.450 
and the outcomes of such actions.  

 
D. The University will provide this information to the Council on Postsecondary Education 

on or before June 30th of each year, until July 1, 2028. The report shall include data 
collected over the prior year, except the first report shall review available data from the 
prior two years. 
 

E. Nothing contained herein shall be construed to prohibit or limit any rights guaranteed by 
the First Amendment or Section 1 of the Kentucky Constitution, including freedom of 
speech, association, and academic inquiry.   
 

V. Related Policies/Laws 

See also: 

Policy 0.2040 Discrimination and Harassment 

Policy 0.2070 Sex and Gender-Based Discrimination, Harassment, and Retaliation 

Policy 0.2310 Free Speech Policy 

Policy 6.3000 Student Code of Conduct  

Senate Joint Resolution 55 

http://www.wku.edu/policies/docs/index.php?policy=251
https://www.wku.edu/policies/docs/index.php?policy=182
https://www.wku.edu/policies/docs/index.php?policy=431
http://www.wku.edu/policies/docs/index.php?policy=414
https://apps.legislature.ky.gov/law/acts/25RS/documents/0157.pdf
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WKU Board of Regents ACTION ITEM EX-5 

APPROVAL OF PRE-DEVELOPMENT AGREEMENT 
WITH GILBANE 

REQUEST: 

The President requests approval for Western Kentucky University to enter into a Pre-Development 
Agreement with Gilbane Development Company to undertake the financing, design, construction, 
management, and operations of a new housing development on the University’s campus and the 
renovation, management, and operation of the existing housing portfolio  

  FACTS: 

As part of the strategic initiative to elevate student housing on the University’s campus, the 
University partnered with Brailsford & Dunlavey, a planning and student housing development 
advisory firm retained by the Student Life Foundation, to seek a national partner to transform 
student housing. Following a Request for Qualification and subsequent Request for Proposal, the 
University selected Gilbane Development Company as its preferred third-party developer to begin 
phase one of the student housing transformation.  

BUDGETARY IMPLICATIONS: 

Gilbane Development Company is self-funding 100% of the project’s pre-development costs. In the 
event the University defaults on the terms of the Pre-Development Agreement or terminates the 
Agreement for convenience, the University will be responsible for up to $5,791.250 in pre-
development costs.  

RECOMMENDATION: 

President Timothy C. Caboni requests approval of the Pre-Development Agreement with Gilbane 
Development Company.  

MOTION: 

To approve the Pre-Development Agreement between Gilbane Development Company and 
Western Kentucky University.  



Ballard Draft: 12/4/25 

PHASE 1 PRE-DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

WESTERN KENTUCKY UNIVERSITY 

AND 

GILBANE DEVELOPMENT COMPANY 

DATED AS OF DECEMBER [__], 2025 
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PHASE 1 PRE-DEVELOPMENT AGREEMENT 

This PHASE 1 PRE-DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered 
into as of December [__], 2025 (“Effective Date”) by and among WESTERN KENTUCKY 
UNIVERSITY, a public body corporate, and an educational institution and agency of the Commonwealth 
of Kentucky (the “University”) and GILBANE DEVELOPMENT COMPANY, a Rhode Island 
corporation (the “Developer”). The University and the Developer shall sometimes collectively be referred 
to herein as the “Parties” and each as a “Party.” 

RECITALS 

A. The University operates a public university on its main campus consisting of approximately
200 acres located at 1906 College Heights Boulevard, Bowling Green, Kentucky 42101 (the “Campus”). 

B. On June 10, 2025, the University issued its Request for Qualification WKU-10432 (the
“RFQ”) to development firms qualified to enter into a transaction with the University pursuant to which 
the University will grant a development partner certain interests in real property owned (or to be owned) 
by the University, and the development partner will undertake the financing, design, construction, leasing, 
management, and operation of one or more new student housing development(s) on the Campus and the 
renovation, management and operation of existing student housing on the Campus (the “Facility 
Program”) to meet and serve the University’s student housing demand.  

C. The Developer and its partners submitted a responses to the RFQ (the “RFQ Proposal”)
which is incorporated by reference herein and is attached as Exhibit B (RFQ Proposal). 

D. On October 3, 2025, the University identified the Developer as its preferred development
partner for the Facility Program following a comprehensive RFQ evaluation and interview process 
conducted by the University. 

E. The University desires to proceed at this time with the objectives of the Facility Program
as described in the RFQ by entering into this Agreement to enable the Developer to engage in certain Pre-
Development Activities in furtherance of determining the specific scope of facilities, improvements, 
sequence, processes, and services to be made a part of the Project. 

AGREEMENT 

NOW, THEREFORE, in consideration of the promises and the mutual covenants contained 
herein, and for other good and valuable consideration, the receipt and adequacy of which are hereby 
acknowledged and intending to be legally bound hereby, the Parties agree as follows: 

1. Definitions; Basic Agreement; Project; Project Site.

(a) Definitions.  All capitalized terms used in this Agreement, but not expressly defined in this
Agreement, have the respective meanings set forth in Exhibit A (Definitions). 

(b) Basic Agreement.

(i) The University hereby appoints and engages the Developer as the exclusive
developer with respect to the Pre-Development Activities and the Work during the Term, and the 
Developer hereby accepts such appointment and engagement, under the terms, and subject to the 
conditions, of this Agreement. 

(ii) The Developer hereby agrees to perform diligently the Pre-Development Activities 
in accordance with the terms, and subject to the conditions, of: (i) this Agreement, (ii) applicable 
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Law, (iii) the Standard of Care and (iv) the University Guidelines.  The Developer further agrees 
to apply commercially reasonable business practices in the performance of its duties hereunder. 

(iii) The Parties agree that they are proceeding with the undertakings set forth in this
Agreement based upon the development, operations, management and maintenance of the Project 
in accordance with the RFQ Proposal and the Project Terms set forth in Exhibit C (Project Terms).  
The University recognizes that the Developer would not be undertaking the activities and costs 
under this Agreement without the agreement by the Parties on the Project Terms and the 
incorporation of those Project Terms into a definitive written document. 

(c) Project.  The University desires the Developer to: (i) develop [____] beds of student
housing located in one or more facilities to be designed and thereafter constructed on the Project Site, and 
thereafter operate and maintain such facilities (the “New Construction Project”); (ii) renovate, operate, 
maintain and demolish, as applicable, and as the Parties may hereafter agree, certain other existing student 
housing facilities on the Campus (the “Existing Project” and, together with the New Construction Project, 
the “Project”); and (iii) evaluate potential opportunities related to the University’s on-campus energy 
system (the “Energy Project”), all of which will be more fully determined as part of the Pre-Development 
Activities. 

(d) Project Site. The New Construction Project shall be constructed on approximately [____]
acres of land located at Freshman Village that is a part of the Campus and the Existing Project shall be 
renovated, operated and maintained, each as more fully described in Exhibit D (Project Site) (the “Project 
Site”).  

2. Pre-Development Proposal; Pre-Development Activities.

(a) The Developer generally shall manage, arrange, supervise, and coordinate the Pre-
Development Activities, in a good and workmanlike manner, applying commercially reasonable business 
practices.  The Developer shall cooperate with the University and act in good faith. 

(b) The Developer acknowledges that the University has set forth a targeted occupancy date
for the New Construction Project of May 31, 2028 (the “Project Occupancy Deadline Goal”), as the same 
may be extended due to a Force Majeure Event, University Delay or otherwise mutually amended by the 
Parties.  The Parties agree that the aforementioned Project Occupancy Deadline Goal is a nonbinding 
progress goal, however, in the Turn-Key Development Agreement to be executed at Financial Closing, the 
Developer will commit to substantially completing the Project pursuant to the terms and conditions of the 
Turn-Key Development Agreement.  The Developer and the University agree to reasonably and timely 
cooperate with one another in good faith in connection with the facilitation and performance of the Pre-
Development Activities to achieve the Financial Closing Deadline and the Project Occupancy Deadline 
Goal.   

(c) To achieve the Financial Closing Deadline and the Project Occupancy Deadline Goal, the
Developer shall perform the Pre-Development Activities and provide the University with a proposal (the 
“Pre-Development Proposal”) on or before March 31, 2026 (the “Pre-Development Proposal 
Deadline”), as the same may extended due to a Force Majeure Event, University Delay or otherwise 
mutually amended by the Parties.  The Pre-Development Proposal shall contain the final design and 
construction pricing for the New Construction Project, the final development schedule for the New 
Construction Project, the final Financial Model and any other deliverables necessary for the University to 
make a decision whether or not to undertake the Project. 
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(d) The Parties agree that the following non-exclusive list of activities may need to be
performed by Developer prior to Financial Closing (collectively, the “Pre-Development Activities”), such 
Pre-Development Activities to include: 

(i) periodic visits to the Project Site, attendance at meetings with representatives of
the University and attendance at necessary meetings, hearings and other proceedings with 
governmental authorities; 

(ii) the preparation and evaluation of plans, profiles, preliminary drawings, conceptual
designs, schematic designs, preliminary specifications, preliminary performance requirements, 
design development and construction documents for the New Construction Project and the 
renovation of the Existing Project (collectively, the “Plans”), and the evaluation of design and 
development alternatives, including any necessary coordination with the University and the 
University’s advisor review process; provided, however, that all Plans shall be subject to review 
and written approval by the University per the terms and conditions of this Agreement; 

(iii) finalizing the Plans (including final and complete specifications and performance
requirements) for the Project based upon any budget, policy, procedural, and programmatic 
requirements of the University, Project Site constraints determined by the assessment of the Project 
Site, including any necessary coordination with the University; 

(iv) an assessment of the Project Site;

(v) preparation of a detailed development and delivery schedule for inclusion within
certain of the Project Agreements, reflecting sequencing of the design, development, and 
construction of the New Construction Project and the renovation of the Existing Project, including 
any mutually agreeable milestones, review times, hold points and financing-related events; 

(vi) the generation, review and evaluation of alternatives for structuring the financing
for the Project; 

(vii) pro forma analysis related to the development, design, construction, renovation,
demolition, financing, operation and maintenance, as applicable, and as the Parties may hereafter 
agree, of the Project; 

(viii) obtaining and maintaining all approvals (including governmental approvals),
permits, licenses (including individual professional licenses), and other authorizations necessary 
for the development and construction of the New Construction Project and the renovation included 
in the Existing Project, including any necessary and/or required coordination, support and 
cooperation by and with the University; 

(ix) preliminary design and construction pricing for the New Construction Project
based upon actual site conditions determined via the Project Site assessment, refined Plans, and the 
ultimate delivery schedule for the Project; 

(x) preliminary renovation and related construction pricing (including demolition
pricing, where applicable) based upon actual site conditions determined via the Project Site 
assessment, refined Plans, and the ultimate delivery schedule for the Project; 

(xi) the preparation of a final budget, milestone and high-level schedule, setting forth
a mutually agreeable final cost and milestone dates for delivery of the entire Project; 
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(xii) coordinating drafts of all necessary financing documents and other documents 
related to Financial Closing, which documents may include a trust indenture, loan agreement, 
mortgage and any other security documents and collateral documents (collectively, the “Financing 
Documents”); 

(xiii) preparing plans for the operation, maintenance, and management of the Existing 
Project, including, without limitation, recruitment, interviews and training of property management 
staff; 

(xiv) preparing, maintaining and updating as necessary the Financial Model;  

(xv) negotiating, reviewing, commenting and finalizing the Project Agreements, and 
other requirements required to reach Financial Closing;  

(xvi) outreach with various stakeholders, including the City of Bowling Green, 
Kentucky;  

(xvii) assisting the University to prepare various submittals including specifically those 
required for submission to, and in connection with the preparations for meetings with and review 
by, the Capital Projects and Bond Oversight Committee, a committee of the Kentucky General 
Assembly (the “Oversight Committee”); and 

(xviii) performing such other acts as the University may reasonably request consistent 
with the Pre-Development Budget and standard industry Pre-Development Activities provided in 
connection with projects of similar size and scope or as may be required under Commonwealth 
law. 

(e) The Developer shall regularly keep the University informed in writing as to progress of all 
Pre-Development Activities and provide the University with all information reasonably necessary to make 
Project-related decisions.  The Developer shall coordinate regular progress meetings with the University 
and attendees identified by the University no less than once every two weeks. 

(f) During the Term, University shall not negotiate with any party other than the Developer 
with respect to the development of the Project. 

3. Pre-Development Expenses, Budget and Schedule 

(a) Pre-Development Expenses. 

(i) Except as otherwise expressly provided in this Agreement, the Developer shall 
bear and pay for the costs and expenses incurred by or on behalf of the Developer in performing 
the Pre-Development Activities, including all Pre-Development Expenses.  The Developer plans to 
expend in good faith monies to engage third parties and to allocate internal resources in furtherance 
of the pre-development of the Project. Such expenditures anticipated to be expended in furtherance 
of the pre-development of the Project are specifically described in the Pre-Development Budget.   

(ii) The Parties agree that the Pre-Development Activities to be provided by or on 
behalf of the Developer shall be performed directly by the Developer or by third parties engaged 
by the Developer and that all actual third-party costs paid or incurred by the Developer in 
connection with the Pre-Development Activities shall be borne and paid by the Developer, subject 
to the express obligations of the University under this Agreement. 
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(iii) For purposes of this Agreement, “Pre-Development Expenses” shall mean bona 
fide, documented, reasonable out-of-pocket expenses actually incurred by the Developer, 
consistent with the Pre-Development Budget, for (i) fees and reimbursables payable to third-parties 
which are approved by the University, (ii) fees, deposits, reimbursables and other sums required to 
be paid to governmental authorities in connection with applications and proceedings for approvals 
associated with the design and development of the Project, (iii) fees, costs, charges and 
reimbursables for or associated with the preparation or revision of the Plans, and (iv) the 
Developer’s other direct costs associated with the Project and as expressly identified and set forth 
on the Pre-Development Budget, as may be amended.  In no event shall Pre-Development Expenses 
include any costs or expenses incurred in connection with preparing the RFQ Proposal, 
entertainment expenses, or any general overhead (including costs of rents, utility expenses, office 
furnishings and equipment or other non-Project-specific costs and expenses for the conduct of the 
Developer’s business operations and locations). 

(iv) Pre-Development Expenses may not include any item not expressly identified on 
the Pre-Development Budget, as may be amended, it being agreed that Pre-Development Expenses 
are only those expenses that directly advance Pre-Development Activities. 

(v) As of the Effective Date, the Developer has incurred and will continue to incur, in 
good faith, Pre-Development Expenses in furtherance of the development of the Project as 
specifically described in the Pre-Development Budget. 

(vi) During the Term, in no event shall the Developer purchase any materials, nor incur 
any hard costs without the express written consent of the University. 

(b) Pre-Development Budget.   

(i) The University authorizes the Developer to engage in and/or cause third parties to 
perform the Pre-Development in accordance with the pre-development budget attached as Exhibit 
E (Pre-Development Budget) (the “Pre-Development Budget”) which in no event shall exceed the 
Pre-Development Cost Cap.  Any Pre-Development Expenses incurred by the Developer in excess 
of the Pre-Development Cost Cap will be borne by the Developer and will not be reimbursed 
pursuant to the terms of this Agreement except as otherwise mutually agreed upon by the Parties. 

(ii) The Pre-Development Budget may be amended, modified and/or supplemented 
from time to time with the University’s prior written consent, which consent shall not be 
unreasonably withheld, conditioned or delayed. The Developer shall have the right to re-allocate 
amounts contained in particular line items within the Pre-Development Budget to and from other 
line items within such Pre-Development Budget, provided, however, that re-allocations within the 
applicable sub-groups of the Pre-Development Budget may not exceed, in the aggregate a ten 
percent (10%) increase or decrease adjustment in such sub-groups without the prior written consent 
of the University.  

(iii) The Developer shall submit to the University a report on or prior to the 15th day 
of each month commencing the first month after the Effective Date, (i) written updates to the total 
Pre-Development Expenses incurred and anticipated to be incurred (in gross terms and as compared 
to the Pre-Development Budget); and (ii) appropriate documentation evidencing the incurrence of 
each of the Pre-Development Expenses, in the form of copies of invoices, receipts, vouchers or the 
like, in such form and containing such information required by the University’s financial policies 
and as is reasonably necessary in order for the Developer and University to determine that such 
items constitute Pre-Development Expenses incurred in accordance with the terms and conditions 
of this Agreement. 
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(iv) Notwithstanding anything to the contrary contained in this Agreement, the 
University’s liability for the Pre-Development Expenses, whether due to any earlier termination of 
this Agreement or otherwise, shall not in any event exceed the Pre-Development Cost Cap, except 
as otherwise mutually agreed upon by the Parties. 

(v) At any time during the Term, the University may, upon reasonable prior written 
notice to the Developer, review the books and accounts of the Developer related exclusively to the 
Project. 

(c) Pre-Development Schedule.  Prior to entering into this Agreement, the Parties have agreed 
upon a preliminary development schedule for the Pre-Development Activities (such schedule, as amended 
or modified from time to time, is referred to herein as the “Pre-Development Schedule”).  .  The Developer 
may update the Pre-Development Schedule and submit the same to the University for approval in the 
University’s reasonable discretion The Developer will perform the Pre-Development Activities in 
accordance with the Pre-Development Schedule.   

4. Development Fee.  

(a) The Developer acknowledges that the Project Agreements will provide for the payment of 
a development fee to the Developer in an amount equal to 3.25% of the total development cost for the New 
Construction Project as established in the approved development budget for the New Construction Project, 
as such development cost for the New Construction Project may be amended by the Project Agreements 
(the “Development Fee”). By executing this Agreement, the University has not agreed to pay the 
Development Fee.  

(b) While the Turn-Key Development Agreement will definitively set forth the amount of the 
Development Fee and terms and conditions upon which the Development Fee will be paid, the Developer 
agrees that the Project Agreements will provide that the Development Fee is to be paid by CHF as follows: 
(i) fifty percent (50%) of the Development Fee shall be earned for services rendered prior to the Financial 
Closing and shall be paid to the Developer at the Financial Closing; and (ii) the remainder of the 
Development Fee shall be paid to the Developer on a monthly basis in accordance with the monthly progress 
payments process for the Work of the Project as more fully set forth in the Project Agreements.  If the 
Financial Closing does not occur, the Parties agree that the Development Fee shall not be paid to the 
Developer. 

5. Access to Project Site; Insurance. 

(a) Access to Project Site. 

(i) The University hereby grants to Developer, Developer’s general contractor or 
construction manager for the Project (“Contractor”), Developer’s architects and engineers 
designing the Project (collectively, the “Architect”), Developer’s affiliated property management 
company, and their respective affiliates, engineers, consultants, advisors, agents, and other 
subcontractors (together with the Contractor and the Architect, the “Permitted Persons”), a non-
exclusive license to travel on, over and across such portions of the Project Site as is necessary to 
access the Project Site, for the purpose of performing the Pre-Development Activities, along with 
the incidental right of ingress and egress over and across other adjoining property owned by the 
University to and from the Project Site; provided, however, that any such ingress and egress shall 
occur via the shortest path reasonably possible to access the Project Site. All access granted by this 
Section 5 (Access to Project Site; Insurance) shall be pursuant to the terms and conditions of this 
Section 5 (Access to Project Site; Insurance).  
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(ii) As condition precedent to any entry by the Developer and or any Permitted Persons 
upon the Project Site, the Developer shall furnish to the University and receive the University’s 
written approval of a written request for such entry not less than 48 hours prior to the proposed 
entry, which request shall include, at a minimum: (i) a summary of the activities to be performed; 
(ii) the specific portions of the Campus to be impacted and the nature of such impacts; (iii) a list of 
any Developer or Permitted Persons which shall be present on the Project Site; and (iv) any other 
information pertinent to the University’s assessment of such request. 

(iii) In conducting the Pre-Development Activities, the Developer, and the Permitted 
Persons shall not unreasonably interfere with the University’s uses of the Project Site.  The 
Developer hereby acknowledges that University reserves the right to grant to other parties rights of 
use to the Project Site; provided, however, the University shall provide the Developer with prior 
written notice of any other parties the University grants the right to use the Project Site. 

(iv) In the event this Agreement expires by its terms, is terminated pursuant to the terms 
hereof or is otherwise determined to be of no further force or effect, the Developer shall restore the 
Project Site to substantially the same condition in which the Project Site was found before the Pre-
Development Activities were undertaken.  

(v) The Developer agrees that its exercise of the rights granted under this Section 5 
(Access to Project Site; Insurance) are subject to the “AS IS” condition of the Project Site, 
including all defects latent and patent.  The University makes no representation or warranty, express 
or implied or arising by operation of Law, including any warranty of condition, habitability, 
merchantability, or fitness for a particular purpose in connection with the Project Site. 

(vi) The Developer hereby also acknowledges that the aforementioned license does not, 
nor shall be deemed to, convey any estate or ownership interest in the Project or the Project Site 
nor any public way or any part of the Campus not within the Project Site, nor any right to exclusive 
possession thereof.  For avoidance of doubt, the aforementioned license does not create, nor shall 
be construed to create, any landlord-tenant, lessor-lessee of real property, optionor-optionee, 
vendor-purchaser, mortgagor-mortgagee, or similar relationship sounding in real property between 
the University and the Developer as to the Project Site, nor any similar relationship sounding in 
personal property between University and the Developer as to the Project. 

(vii) The Permitted Persons shall be responsible for payment of parking permits/fees 
relating to access to the Project Site. The Permitted Persons shall not perform or cause to be 
performed any invasive testing on the Project Site without the University’s prior approval of the 
scope of work, which approval shall not be unreasonably withheld. 

(b) Insurance. 

(i) At all times during the continuance of this Agreement, including, but not limited 
to, prior to any entry by the Developer or any Permitted Person upon the Project Site, the Developer 
shall obtain and maintain, and shall cause each Permitted Person to obtain and maintain the 
following insurance coverages: 

(A) Commercial General Liability Insurance providing coverage for bodily 
injury, property damage, personal injury and contractual liability with minimum limits of 
$1,000,000 per occurrence/$2,000,000 aggregate with the general aggregate limit 
applicable. 
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(B) Business Automobile Liability Insurance providing coverage for bodily 
injury and property damage for all owned (if any), leased, hired or non-owned vehicles 
with a minimum limit of $1,000,000 combined single limit. 

(C) Umbrella/Excess Liability Insurance with a minimum limit of $4,000,000 
per occurrence/aggregate excess of the above-required insurances. 

(D) Workers Compensation and Employer’s Liability Insurance with statutory 
workers compensation coverage and minimum employers liability limits of $1,000,000 per 
accident or disease. 

(ii) The Developer shall, at its own expense, procure and maintain insurance policies 
in each instance written by an insurer that is authorized to do business in the Commonwealth, of 
recognized financial standing and rated A-/VIII or better by A.M. Best, and otherwise acceptable 
to the University. 

(iii) The University and the University Indemnified Parties shall be included as 
additional insureds under the Commercial General Liability, Automobile Liability and 
Umbrella/Excess Liability policies denoted above on a primary and non-contributory basis. 

(iv) The Developer hereby agrees to waive subrogation against the University and the 
University Indemnified Parties to the extent covered by any of the insurance policies required 
above.  Such insurance policies shall be endorsed so that the insurers also agree to provide a waiver 
of subrogation against the University and the University Indemnified Parties.   

(v) To the extent that any subcontractors or subconsultants are visiting the site on 
behalf of the Developer, the Developer agrees that each such subcontractor or subconsultant shall 
procure and maintain appropriate insurance coverages and shall ensure that all such insurance 
policies comply with the requirements of 5.(i), 5.(iii) and 5.(iv) above. 

(vi) Each insurance policy required above shall be endorsed to provide at least thirty 
(30) days’ notice of cancellation (10 days for non-payment) will be given to the University prior to 
cancellation by the insurance company. 

(vii) At the time of execution of this Agreement, Developer shall endeavor to provide 
the University with a certificate of insurance evidencing the above-noted insurance coverages and 
other requirements herein at least seven (7) days prior to the expiration of any of the required 
insurance policies.  Developer shall provide the University with an updated renewal certificate of 
insurance. 

(viii) If at any time during the Term any requirement of this Section 5(b) (Insurance) is 
not satisfied, the University may in its sole discretion require that the Developer suspend the Pre-
Development Activities and suspend the rights of the Developer to access the Project Site. 

6. Role of the University during the Pre-Development Process.  

(a) Upon receipt of the Pre-Development Proposal, the University will review the various 
elements of the Pre-Development Proposal and provide any questions or comments related to the Pre-
Development Proposal to the Developer within fifteen (15) Business Days of receipt of the Pre-
Development Proposal.  Within thirty (30) Business Days of receipt of the Pre-Development Proposal, the 
University will inform the Developer in writing whether or not the University would like to proceed with 
the Project, in the University’s sole discretion. 
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(b) Prior to the Financial Closing, the University agrees to reasonably cooperate with the 
Developer, in the following activities: 

(i) assistance in working with the Developer and applicable regulatory bodies to 
secure, but not being responsible for securing, all land entitlements and zoning required to develop 
the Project, if necessary; 

(ii) participation in design review of the Project to ensure that the Project is not 
inconsistent with the University’s goals or standards; and 

(iii) participation in market demand studies for the Project.  

7. Term; Project Agreements; Financial Closing. 

(a) Term.  The “Term” of this Agreement shall become effective as of the Effective Date and 
shall continue in full force and effect and terminate until the earliest to occur of: (i) the Financial Closing, 
(ii) termination of this Agreement pursuant to Section 8 (Termination); or (iii) the Financial Closing 
Deadline. 

(b) Project Agreements. 

(i) As part of the Pre-Development Activities, the Parties will negotiate the terms of 
the following (collectively, the “Project Agreements”): (A) a ground lease agreement between the 
University, as owner and a wholly-controlled affiliate of Collegiate Housing Foundation, as tenant 
(Collegiate Housing Foundation, together with its affiliate, “CHF”) (the “Ground Lease”); (B) a 
turn-key development agreement between the Developer (or an affiliate of the Developer) and CHF 
to design, development and construction of the New Construction Project (the “Turn-Key 
Development Agreement”); (C) one or more management agreements between the Developer (or 
an affiliate of the Developer) and CHF to manage, operate and maintain the New Construction 
Project and the Existing Project (the “Management Agreement”); and (D) various agreements 
between the University and CHF regarding performance by the University of certain services 
including, but not limited to: residence life, security, utilities and information technology services 
(the “Services Agreement”). 

(ii) The Project Agreements shall incorporate the Project Terms and those non-
conflicting provisions of the RFQ, the RFQ Proposal and the Pre-Development Proposal as refined 
into final form. 

(iii) Any negotiations of any Project Agreement shall be undertaken in good faith by 
the Parties.  Notwithstanding anything to the contrary contained in this Agreement, nothing shall 
be construed to obligate either Party to enter into any Project Agreements; nor shall anything 
contained in this Agreement be construed to obligate the University to continue with the pre-
development phase of the Project, or to implement and construct the Project. 

(iv) The Developer acknowledges and agrees that the University’s execution of any 
Project Agreement shall be contingent in all respects on the prior written approval thereof of the 
Oversight Committee. 

(c) Financial Closing. 

(i) After receipt of the Pre-Development Proposal, if the University determines in its 
sole discretion to proceed with the Project, the Parties will work together in good faith and with 
due diligence to have all of the relevant parties to the Project Agreements and the Financing 
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Documents to execute and deliver the Project Agreements and the Financing Documents, 
respectively, and to reach close on the financing for the Project (the “Financial Closing”). 

(ii) The Parties agree to work in good faith to achieve Financial Closing by June 1, 
2026 unless the University informs the Developer during the Term that the University has not 
received legislative approval to achieve Financial Closing prior to July 1, 2026, in which case such 
date shall be extended to July 1, 2027 (as such date may be extended due to a Force Majeure Event, 
University Delay or otherwise amended by mutual agreement of the Parties, the “Financial Closing 
Deadline”). 

(iii) The Developer agrees that at the Financial Closing it will execute and deliver to 
the University an investment grade Project guaranty and a combination of one or more performance 
bonds, liquid financial instruments and cash retainage for completion of the Project in form 
satisfactory to the Parties, pursuant to which the Developer (or an affiliate thereof) will guaranty 
Project completion on-time and on-budget as such development budget and Project timeline may 
be agreed upon by the Parties and set forth in the Project Agreements. The form of the Project 
Agreements’ payment and performance bonds, liquid financial instruments, form of any 
guaranty(ies), and identity of the guarantor(s), each as referenced in the proceeding sentence, shall 
be subject to the University approval in its sole discretion. 

(iv) The Developer shall use commercially reasonable efforts to furnish the University 
with substantially final Financing Documents for review and acceptance no later than 45 days prior 
to its intended Financial Closing date.  Except as otherwise agreed to by the University in its sole 
discretion, in no event will any interest of the University in the Project be encumbered by or serve 
as security under any Financing Documents, nor will the University have any liability under the 
Financing Documents. 

(d) Financial Model. 

(i) The Developer has developed a preliminary Project financial model, which model 
is consistent with the RFQ Proposal (except as otherwise approved by the University in its 
reasonable discretion) and intended to encompass among other things all revenues, operating 
expenses, financing expenses, debt service, payments to the University, and net cash flow for the 
Project (as updated from time to time in accordance with this Agreement, the “Financial Model”).  

(ii) During the Term, the Developer shall provide to the University updates to the 
Financial Model (including, but not limited to, any revisions/changes to actual or anticipated Pre-
Development Expenses, and anticipated building sizes, unit-mixes, rental rates, operating expenses, 
sequencing, and design or construction costs) at regular milestones during the period between the 
Effective Date and the anticipated Financial Closing date. 

(iii) Notwithstanding or in limitation of the foregoing requirement, (A) the Developer 
shall promptly notify the University of any material change to the Financial Model, and (B) the 
Developer shall submit to the University a final projected Financial Model at least forty-five (45) 
days prior to the execution of the Project Agreements. 

8. Termination.  

This Agreement may be terminated as a result of the occurrence of any one of the following events. 

(a) The University may terminate this Agreement in the event of a material breach of this 
Agreement by the Developer, after the Developer’s failure to cure such material breach within thirty (30) 
days following the date the Developer receives written notice thereof from the University or for such longer 
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period as may be reasonably necessary to cure such failure up to a maximum on ninety (90) days.  Such 
breaches include: 

(i) any representation or warranty made by the Developer hereunder is false or 
misleading in any material respect on the date made and has a material adverse effect upon the 
Project or the University; 

(ii) the Developer fails, and such failure is not due in part to any action or inaction of 
the University, to deliver a Pre-Development Proposal by the Pre-Development Proposal Deadline; 

(iii) the Developer fails to comply with, perform or observe any undertaking, 
obligation, covenant, agreement, term or condition in this Agreement; 

(iv) the gross negligence or willful misconduct of the Developer in its performance of 
its obligations hereunder; or 

(v) the insolvency of the Developer. 

Developer acknowledges and agrees that any breach under Section 8(a)(i) with respect to warranties of 
disclosure of under Section 14(b)(vi) or to comply with those statutes during the Term, as listed in Section 
16(o) are material and shall, in addition to constituting grounds for termination under this Section 8, be 
grounds for disqualification of the Developer from eligibility for future state contracts for a period of two 
years. 

(b) The Developer may terminate this Agreement in the event of a breach of this Agreement 
by the University, after the University’s failure to cure such breach (if reasonably capable of cure) within 
thirty (30) days of receipt of written notice of such breach.  Such breaches include: 

(i) any representation or warranty made by the University hereunder is false or 
misleading in any material respect on the date made and has a material adverse effect upon the 
Developer’s rights hereunder; or 

(ii) the University fails to comply with, perform or observe any undertaking, 
obligation, covenant, agreement, term or condition in this Agreement; or 

(iii) the gross negligence or willful misconduct of the University in its performance of 
its obligations hereunder. 

(c) Except as otherwise set forth in Section 8(d) below, the University or Developer may 
terminate this Agreement if Financial Closing is not achieved by the Financial Closing Deadline for reasons 
outside the reasonable control of the Developer. 

(d) If, after ongoing good faith negotiations between the Parties, the Parties are unable to agree 
on final Project Agreements necessary to reach the Financial Closing by the Financial Closing Deadline, 
the Parties shall mutually agree in writing to terminate this Agreement. 

(e) The University or Developer may terminate this Agreement if Financial Closing is not 
achieved by the Financial Closing Deadline because the University has failed to receive legislative approval 
of the Project. 

(f) The University may unilaterally terminate this Agreement for its convenience at any time 
during the Term (a “Termination for Convenience”), upon no less than thirty (30) days’ prior written 
notice to the Developer, which notice shall set forth the effective date of such termination.  Upon receipt 
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by the Developer of such termination notice, the Developer shall discontinue all services with respect to 
this Agreement.  

9. Payment of Pre-Development Expenses. 

(a) The Pre-Development Expenses incurred by the Developer are to be reimbursed to the 
Developer at the Financial Closing with proceeds of the Project financing; provided, however, that  

(i) if the University exercises its Termination for Convenience rights under 
Section 8(f) or if Developer terminates this Agreement pursuant to Section 8(b) (material breach 
by the University), or either Party terminates this Agreement pursuant to Section 8(e), then the 
University shall reimburse the Developer in an amount equal to one hundred percent (100%) of all 
of the actual Pre-Development Expenses incurred by Developer as of the date of termination for 
the items set forth in the Pre-Development Budget, which reimbursement shall in no event exceed 
the Pre-Development Cost Cap; 

(ii) if this Agreement is terminated pursuant to either Section 8(c) (failure to close by 
the Financial Closing Deadline) or Section 8(d) (failure to agree on Project Agreements prior to 
Financial Closing Deadline), then the University shall reimburse the Developer in an amount equal 
to fifty percent (50%) of the actual Pre-Development Expenses incurred by Developer as of the 
date of termination for the items set forth in the Pre-Development Budget; and 

(iii) if the University terminates this Agreement pursuant to Section 8(a) (breach by 
Developer), then the University shall not be obligated to pay any amount of Pre-Development 
Expenses to the Developer. 

(b) The Parties acknowledge and agree that the payment set forth in subsection (a) shall 
constitute Developer’s sole reimbursement for any Pre-Development Expenses incurred up until Financial 
Closing and compensation for performance of the Pre-Development Activities. 

(c) In the event the University is required to reimburse the Developer for any Pre-Development 
Expenses as described above, the Developer shall submit itemized invoices (and supporting documentation) 
for such Pre-Development Expenses to the University.  The University shall review such invoices (and 
supporting documentation) within thirty (30) days of such submission and shall pay the Developer for such 
Pre-Development Expenses within ninety (90) days of the Developer’s submission. 

10. Work Product.  

(a) The Developer shall provide to the University copies of all written reports, studies, 
analyses, surveys, designs, plans, drawings and other written, graphic and three-dimensional work product 
prepared by or on behalf of the Developer by third parties (excluding Developer’s attorneys) as part of the 
Pre-Development Activities for the Project (collectively, “Work Product”). All Work Product (other than 
any Work Product that is delivered with respect to the Energy Project) shall be and remain the property of 
Developer until (i) Financial Closing, in which event the Work Product shall be transferred to the University 
upon the reimbursement of Pre-Development Expenses pursuant to Section 9 (Payment of Pre-Development 
Expenses) or (ii) this Agreement terminates, and the University purchases such Work Product pursuant to 
the following provisions. The University shall not disclose any Work Product unless the University fully 
reimburses Developer for the cost of such Work Product. 

(b) Upon termination of this Agreement, the University may elect to purchase the Work 
Product for a price equal to the Pre-Development Expenses owed to Developer as set forth in Section 9(a) 
(Payment of Pre-Development Expenses) up through the date of termination, and any amounts paid by the 
University pursuant to Section 9(a) (Payment of Pre-Development Expenses) shall be fully credited to the 
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University toward the purchase of such Work Product. In the event the University elects to purchase the 
Work Product, the Developer shall transfer, assign and convey to the University (or its nominee or designee) 
any and all of its right, title and interest in and to the Work Product produced by the Developer and any 
third-party professional service providers who were engaged by the Developer in its native form, free and 
clear of all liens, and the Developer shall cause the Work Product to be addressed to the University, with 
the University having the right to rely upon, to the same extent as the Developer, such Work Product.  The 
Developer shall require all third-party professional service providers who provided any Work Produce to 
name the University as a third-party beneficiary for such Work Product. 

11. Compliance; Invoicing.  

The Developer agrees to the following· 

(a) With respect to the Project, provide a single point of managerial-level contact for the 
University: (i) to coordinate all requirements; (ii) to be the point of contact for any problems/questions that 
may arise; (iii) meet periodically with personnel of CHF and the University upon reasonable notice; (iv) to 
research information; and (v) to deliver special reports as reasonably needed or directed by CHF or the 
University. 

Developer’s Single Point Contact Person:  

Name:   [________________] 
Title:   [________________] 
Address:  7 Jackson Walkway 
  Providence, RI 02903 
Email:   [________________] 
Phone:   [________________] 

(b) Comply with all applicable federal, Commonwealth and local governmental laws, 
ordinances, regulations, in all material respects with respect to its performance of its obligations under this 
Agreement. 

(c) Treat as a single point of contact for the University, including for the submitting of all 
invoices for reimbursements pursuant to Section 9 (Payment of Pre-Development Expenses): 

Name:   Andrea Anderson 
Title:   General Counsel 
Address:  Western Kentucky University 

Wetherby Administration Building, Suite 101 
Bowling Green, KY 42101 

Email:  andrea.anderson@wku.edu 
Phone:   (270) 745-5398 

12. Confidentiality. 

(a) If the Developer considers any written or oral information concerning the Project that is 
delivered to the University from or on behalf of the Developer, including any Work Product, to be 
confidential, then the Developer shall mark such information as confidential (the “Developer Confidential 
Information”).  The Developer Confidential Information will be used by the University, and each of their 
respective officers, representatives, agents, advisors, employees or legal counsel (collectively, the 
“University Representatives”) solely for the purpose of advancing efforts to achieve the Financial Closing 
(the “Purpose”). Subject to the Open Records Act and other applicable Law, the University agrees to keep 
in confidence and to prevent the disclosure to third-parties of any Developer Confidential Information 
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unless the Developer provides its prior written consent; provided that, any such Developer Confidential 
Information may be disclosed to the University Representatives to the extent necessary to advance the 
Purpose.  

(b) If the University considers any written or oral information concerning the Project that is 
delivered to the Developer from or on behalf of the University, including any Work Product, to be 
confidential, then the University shall mark such information as confidential (the “University Confidential 
Information”).  The University Confidential Information will be used by the Developer, and its officers, 
representatives, agents, advisors, employees or legal counsel (collectively, the “Developer 
Representatives”) solely for the Purpose. Subject to the Open Records Act and other applicable Law, the 
Developer agrees to keep in confidence and to prevent the disclosure to third-parties of any University 
Confidential Information unless the University provides its prior written consent; provided that, any such 
University Confidential Information may be disclosed to Developer Representatives to the extent necessary 
to advance the Purpose. 

(c) The Parties agree to not disclose any information related to the Project or discuss the 
Project with the media or any third-parties without the express written consent of the other Party. 

(d) Kentucky Open Records Act. 

(i) Notwithstanding anything to the contrary in this Agreement, the Developer 
acknowledges and agrees that all submittals, records, documents, drawings, plans, specifications, 
other materials, and other Books and Records in the possession of the University, including 
materials submitted by Developer to the University, are subject to the provisions of the Kentucky 
Open Records Act, KRS 61.870 to .884, inclusive (the “Open Records Act”).  For avoidance of 
doubt, Books and Records received by the University or any other Commonwealth agency or entity 
during a financial audit or program review shall be subject to the Open Records Act. 

(ii) If the Developer believes information or materials submitted to the University are 
presume excepted from disclosure, under KRS 61.878, then the Developer shall be solely 
responsible for designating, such information or materials as and how prescribed under applicable 
Law.   

(iii) Nothing contained in this Section 12(c) (Confidentiality) shall modify or amend 
requirements and obligations imposed on the University by the Open Records Act or other 
applicable Law, and the provisions thereof shall control in the event of a conflict between the 
procedures described above and the applicable Law.   

(iv) If the University receives a request for public disclosure of materials marked as 
excepted from disclosure under KRS 61.878, then the University will use reasonable efforts to 
notify the Developer of the request and give the Developer an opportunity to assert, in writing and 
at its sole expense, the claimed exception thereunder within the time period specified in the notice 
issued by the University and as may be allowed under the Open Records Act.  Under no 
circumstances, however, will the University be responsible or liable to the Developer for the 
disclosure of any such labeled materials, whether the disclosure is required by applicable Law or 
court order, or occurs through inadvertence, mistake or negligence on the part of the University or 
any of its directors, office-holders, partners, officers, agents, representatives, consultants, attorneys, 
contractors, and employees, and successors and assigns. 

(v) If any proceeding or litigation concerning the disclosure of any material submitted 
by the Developer to the University, then the sole involvement of the University will be as 
stakeholders retaining the material until otherwise ordered by a court or such other authority having 
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jurisdiction with respect thereto, and the Developer shall be fully responsible for otherwise 
prosecuting or defending any action concerning the materials at its sole cost and risk; provided, 
however, that the University reserves the right, in its sole discretion, to intervene or participate in 
the litigation in such manner as they deem necessary or desirable.  The Developer shall pay and 
reimburse the University within thirty (30) days after receipt of written demand and reasonable 
supporting documentation for all costs and fees, including attorneys’ fees and costs, the University 
incur in connection with any litigation, proceeding or request for disclosure. 

(vi) Notwithstanding the foregoing, Books and Records and other prequalification 
information confidentially disclosed as part of the RFQ process shall not be deemed as directly 
pertinent to this Agreement and shall be exempt from disclosure as provided in KRS 61.878(1)(c).  

13. Indemnification.  

The Developer shall indemnify and hold harmless the University and the directors, office-holders, 
partners, officers, agents, representatives, consultants, attorneys, contractors, and employees, and 
successors and assigns, of each of them (the “University Indemnified Parties”) from and against any and 
all liability, damage, loss, cost, and expense (including, but not limited to, court cost and reasonable 
attorney’s fees) of any nature, including for personal injury (including death) or property damage to the 
extent that such liability, damage, loss, cost or expense is caused by or is attributable to the performance of 
the Pre-Development Activities on the Project Site or the entry of Permitted Persons onto the Project Site, 
except to the extent caused by the gross negligence or willful misconduct of the University Indemnified 
Parties. 

14. Representations and Warranties.  

(a) University Representations and Warranties.  The University, as of the Effective Date, 
hereby represents and warrants to the Developer as follows: 

(i) The University is a public body corporate, and an educational institution and 
agency of the Commonwealth. 

(ii) The University has the power and authority to enter into this Agreement and to 
perform all acts and to execute and deliver all other documents as are required hereunder to be 
done, observed or performed by it in accordance with the terms hereof. 

(iii) The University has duly authorized and approved the execution and delivery of 
this Agreement and the performance by the University of its obligations contained in this 
Agreement. 

(iv) This Agreement has been duly executed and delivered by the University and 
constitutes a valid and legally binding obligation of the University, enforceable against it in 
accordance with its terms, subject only to applicable bankruptcy, insolvency and similar laws 
affecting the enforceability of the rights of creditors generally and to general principles of equity. 

(b) Developer Representations and Warranties.  The Developer, as of the Effective Date, 
hereby represents and warrants to the University as follows: 

(i) The Developer is a corporation, created under the laws of the State of Rhode Island, 
is qualified to conduct business in the Commonwealth, has the requisite power and all required 
licenses to carry on its present and proposed activities, and has full power, right and authority to 
execute and perform each and all of its obligations under this Agreement. 
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(ii) The Developer has the power and authority to enter into this Agreement and to 
perform all acts and to execute and deliver all other documents as are required hereunder to be 
done, observed or performed by it in accordance with the terms hereof. 

(iii) The Developer has duly authorized and approved the execution and delivery of this 
Agreement and the performance by the Developer of its obligations contained in this Agreement. 

(iv) This Agreement has been duly executed and delivered by the Developer, the 
signatory for the Developer has been duly authorized to execute this Agreement on behalf of the 
Developer, and constitutes a valid and legally binding obligation of the Developer, enforceable 
against it in accordance with its terms, subject only to applicable bankruptcy, insolvency and 
similar laws affecting the enforceability of the rights of creditors generally and to general principles 
of equity. 

(v) To its knowledge, the Developer is in material compliance with all Laws applicable 
to the Developer or its activities in connection with this Agreement. 

(vi) The Developer has revealed and disclosed to the University any final determination 
of a violation by the Developer within the previous five-year period pursuant to KRS Chapters 136, 
139, 141, 337, 338, 341, and 342 that apply to the Developer or the Developer’s contractors or 
subcontractors. 

(vii) The Developer, through its authorized signatory, swears under penalty of perjury 
that neither the Developer nor any of its offering employees have violated any provision of the 
campaign finance laws of the Commonwealth and that the award of the Agreement will not violate 
any provision of the campaign finance laws of the Commonwealth.  For purposes of this paragraph, 
“knowingly” means, with respect to conduct or to a  circumstance described by a statute defining 
an offense, that a person is aware or should have been aware that his conduct is of that nature or 
that the circumstance exists. 

(viii) The Developer shall have (A) provided certification of authority to conduct 
business in the Commonwealth and (2) registered with the Commonwealth Department of Revenue 
to collect and remit the sales and use tax imposed by KRS Chapter 139 in accordance with KRS 
45A.067(2) and have provided evidence as to each to the University. 

15. Dispute Resolution.  

(a) General.   

(i) The University and the Developer will attempt to resolve any Disputes arising out 
of this Agreement at the Project level through good faith negotiations between the Authorized 
Representatives.   

(ii) Any of the time periods specified in this Section 15 (Dispute Resolution) may be 
extended by mutual written agreement of the Parties. 

(iii) In any case where sole discretion is specified with respect to the University’s 
consent or decision, such consent or decision will not be subject to the dispute resolution procedures 
set forth herein. 

(b) Steering Committee. 
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(i) If the Dispute cannot be resolved at the Project level in accordance with subsection 
(a) within ten (10) days following notice of a Dispute, then either Party will have the right to submit 
the Dispute to the Steering Committee for resolution.  The Steering Committee will convene a 
meeting within ten (10) days after receipt of written notification by either Party of any unresolved 
Dispute.  After the meeting has convened, the Steering Committee will have seven (7) days to 
resolve the Dispute.   

(ii) The Steering Committee will be comprised of two (2) representatives of the 
Developer and two representatives of the University, none of which may be either Party’s 
Authorized Representative.  The University may invite other employees or agents of the University 
to attend any Steering Committee meeting, however any such additional participants shall not be 
entitled to make any determinations on issues before the Steering Committee. 

(iii) In any case where sole discretion is specified with respect to the University’s 
consent or decision, such consent or decision will not be subject to the dispute resolution procedures 
set forth herein. 

(c) Mediation. 

(i) If the Steering Committee has not resolved the Dispute pursuant to subsection (b), 
then following such process, either Party may request non-binding mediation of the Dispute or any 
other form of alternative dispute resolution process that is mutually acceptable to both Parties. 

(ii) If the Dispute has not been resolved within sixty (60) days after the initiation of 
mediation proceedings or, if both Parties do not agree to mediation or another form of alternative 
dispute resolution process, then either Party will have the right to proceed to litigation. 

(d) Conduct During Pendency of Dispute. 

(i) Notwithstanding anything to the contrary, no Party to this Agreement will be 
required to await the resolution of dispute proceedings regarding the reasons for terminating this 
Agreement before exercising such Party’s termination rights. 

(ii) Pending final resolution of any Dispute (except a Dispute regarding the cause for 
terminating this Agreement), the Parties will continue to fulfill their respective obligations under 
this Agreement. 

(e) Costs of Dispute Resolution.  Each Party will bear its own attorneys’ fees and costs in any 
Dispute or litigation arising out of or pertaining to this Agreement, and no Party will seek or accept an 
award of attorneys’ fees or costs, except as otherwise expressly provided herein.  The fees and costs of any 
mediator will be borne equally by each Party.  

16. Miscellaneous.  

(a) Survival.  The Parties agree that the provisions of Section 12 (Confidentiality) and Section 
13 (Indemnification) of this Agreement shall survive any termination of this Agreement. 

(b) Entire Agreement.  This Agreement including all attached exhibits shall constitute the 
entire agreement between the Parties related to the subject matter hereof and shall supersede all previous 
agreements, written or oral related to the subject matter hereof. No modification or waiver of any provision 
shall be valid unless in writing and signed by both Parties. 
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(c) Governing Law; Venue.  This Agreement and the rights of the Parties hereunder shall be
governed, construed, and interpreted in accordance with the laws of the Commonwealth of Kentucky (the 
“Commonwealth”). The Parties consent to jurisdiction in the Franklin Circuit Court, in accordance with 
KRS 45A.245. 

(d) Severability.  In the event any portion of this Agreement is found to be invalid or
unenforceable for any reason, the remainder of the Agreement shall remain intact. That portion deemed 
invalid shall be amended in writing to the minimum extent necessary to be considered valid and enforceable.  
Any Party’s failure to enforce provisions of this Agreement in whole or in part will not negate the 
Agreement or the enforcement of provisions at a future time. 

(e) Assignment.  The University may assign this Agreement only to an entity or enterprise
directly or indirectly under the control of the University.  The Developer may not assign this Agreement 
without prior written consent of the University in its reasonable discretion. 

(f) Examination of Records.

(i) The Developer shall keep and maintain in the Commonwealth of Kentucky, at a
place identified to the University, all Books and Records in accordance with this Agreement . 

(ii) The Developer shall make all Books and Records available for review, by or on
behalf of the University at all times during normal business hours and without charge.  This 
obligation, for avoidance of doubt, includes making all such Books and Records available to the 
Commonwealth’s Finance and Administration Cabinet, the Auditor of Public Accounts, the 
Legislative Research Commission, and any of their duly authorized representatives, for purposes 
of financial audit or program review. 

(iii) The Developer warrants that it shall use good faith efforts (i) to ensure the
completeness and accuracy in all material respects of all Books and Records and all information it 
or its agents provides in connection with any University or Commonwealth review, and (b) to cause 
all subcontractors to warrant the same. 

(iv) Nothing in this subsection shall in any way limit the constitutional and statutory
powers, duties and rights of Commonwealth agencies or elected Commonwealth officials, 
including any University official, in carrying out his or her legal authority.   

(g) Independent Parties; Independent Contractor.

(i) The Parties hereto are acting herein as independent parties. Nothing herein
contained shall create or be construed as creating a partnership or joint venture relationship among 
two or more of the Parties and no Party shall have the authority to bind any other Party in any 
respect. 

(ii) The Developer shall perform the Developer’s duties and obligations hereunder as
an independent contractor and not as an employee. 

(iii) Neither the Developer nor any agent or employee of the Developer shall be deemed
to be an agent or employee of the Commonwealth or the University. The Developer shall not have 
authorization, express or implied, to bind the Commonwealth to any agreement, liability, or 
understanding, except as expressly set forth herein.  
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(iv) The Developer and its employees and agents are not entitled to unemployment 
insurance or workers compensation benefits through the Commonwealth, and the Commonwealth 
shall not pay for or otherwise provide such coverage for the Developer or any of its agents or 
employees. 

(h) Non-Discrimination, Equal Employment Opportunity.   

(i) Developer agrees that Developer, any contractor or subcontractor, and any person 
acting on behalf of Developer, any contractor or subcontractor, shall not discriminate, by reason of 
race, color, religion, sex, age, disability, military status, national origin, or ancestry against any 
citizen of the Commonwealth in the employment of any person qualified and available to perform 
the Pre-Development Activities. Developer further agrees that Developer, any contractor or 
subcontractor, and any person acting on behalf of Developer, any contractor or subcontractor shall 
not, in any manner, discriminate against, intimidate, or retaliate against any employee hired for the 
performance of the Pre-Development Activities on account of race, color, religion, sex, sexual 
orientation, age, disability, military status, national origin, or ancestry. 

(ii) Developer shall comply with and is subject to the Kentucky Equal Employment 
Act of 1978 (KRS 45.550 et seq.). 

(i) Force Majeure.  If a Party is unable to perform any part of its obligations under this 
Agreement by reason of a force majeure, the Party will be excused from its obligations, to the extent that 
its performance is temporarily prevented by a Force Majeure Event, for the duration of the Force Majeure 
Event. To the extent commercially feasible, the Party must remedy with all reasonable dispatch the cause 
preventing it from carrying out its obligations under this Agreement.  

(j) No Personal Interest.  No personnel of Developer who exercise any functions or 
responsibilities in connection with the review or approval of this Agreement or carrying out of any of the 
Pre-Development Activities shall, prior to the completion of the Pre-Development Activities, voluntarily 
acquire any personal interest, direct or indirect, which is incompatible or in conflict with the discharge and 
fulfillment of his or her functions and responsibilities with respect to the carrying out of the Pre-
Development Activities. Any such person who acquires an incompatible or conflicting personal interest on 
or after the Effective Date of this Agreement, or who involuntarily acquires any such incompatible or 
conflicting personal interest, shall immediately disclose his or her interest to the University in writing. 
Thereafter, he or she shall not participate in any action affecting the Work, unless the University shall 
determine in its sole discretion that, in light of the personal interest disclosed, his or her participation in any 
such action would not be contrary to the public interest. 

(k) Replacement of CHF.  The Parties acknowledge and agree that in the course of negotiating 
the Project Agreements, the Parties may determine that it is appropriate that an entity other than CHF, 
agreed to by the University and Developer (said other entity being referred to herein as “New Project 
Company”), lease the Project Site from the University, perform the obligations and enter into and fill the 
role of CHF under the Project Agreements. 

(l) No Third-Party Beneficiaries.  Enforcement of the terms and conditions of this Agreement, 
and the rights of action relating thereto, shall be strictly reserved to the Parties and nothing contained herein 
shall give or allow any claim or right of action by any other or third person. 

(m) Order of Precedence.  In the event of any conflict, ambiguity or inconsistency between or 
among this Agreement and the Exhibits attached hereto, as each may be amended from time to time, the 
order of precedence for purposes of resolving shall be as follows: 
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(i) duly-executed amendments or other documented changes, executed by both 
Parties, to the body of this Agreement (including Exhibit A (Definitions) and Exhibit D (Project 
Site)); 

(ii) the body of this Agreement, including Exhibit A (Definitions) and Exhibit D 
(Project Site); 

(iii) duly-executed amendments or other documented changes, executed by both 
Parties, to Exhibit E (Pre-Development Budget); 

(iv) Exhibit E (Pre-Development Budget); 

(v) duly-executed amendments or other documented changes, executed by both 
Parties, to Exhibit F (Pre-Development Schedule); 

(vi) Exhibit F (Pre-Development Schedule); and 

(vii) Exhibit B (RFQ Proposal). 

(n) Sovereign Immunity.  Liability for claims for injuries to persons or property arising from 
the negligence of the Commonwealth, its departments, agencies, boards, commissions, committees, offices, 
employees, and officials shall be controlled and limited by the provisions of the Kentucky Revised Statutes, 
including, without limitation, KRS 49.060.  No term or condition of this Agreement shall be construed or 
interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, protections, or other 
provisions, contained in such statutes. 

(o) Certain Violations of Commonwealth Law. Developer shall comply with, and remain in 
compliance with, the provisions of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to apply 
to the Developer or the Developer’s contractors or subcontractors for the Term. 

(p) Taxes.  Developer shall pay when due all applicable employment taxes and income taxes 
and local head taxes incurred pursuant to this Agreement. Developer shall (i) provide and keep in force 
workers’ compensation and unemployment compensation insurance in the amounts required by law, (ii) 
provide proof thereof when requested by the Commonwealth, and (iii) be solely responsible for its acts and 
those of its employees and agents. 

(q) Counterparts.  The Parties hereto may execute this Agreement in one or more counterparts 
(including by facsimile or .pdf signature), and all such counterparts shall be construed together and 
constitute one and the same instrument.  The delivery of an executed counterpart of this instrument by 
electronic delivery, consistent with KRS 369.101-.139, will be deemed to be valid delivery thereof. 

[REMAINDER OF PAGE LEFT BLANK; SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the duly authorized representatives of the Parties have executed this 
Agreement as of the Effective Date. 

UNIVERSITY: 

WESTERN KENTUCKY UNIVERSITY, a public body 
corporate, and an educational institution and agency of 
the Commonwealth of Kentucky 

 

By:       
Name: 
Title: 

 

DEVELOPER: 

GILBANE DEVELOPMENT COMPANY, a Rhode 
Island corporation 

 

By:       
Name: Russell W. Broderick 
Title: Executive Vice President  
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EXHIBIT A 

DEFINITIONS 

“Agreement” has the meaning given in the Preamble to this Agreement. 

“Architect” has the meaning given in Section 5(a) (Access to Project Site). 

“Authorized Representative” means the individuals listed as the single point of contact for each of the 
Developer and the University pursuant to Section 11 (Compliance; Invoicing). 

“Books and Records” means any books, documents, papers, records, or other evidence, which are directly 
pertinent to this Agreement or otherwise relate to the Project. 

“Business Days” means a calendar day on which the University is open for business operations. 

“Campus” has the meaning given in the Recitals to this Agreement. 

“CHF” means the Collegiate Housing Foundation. 

“Commonwealth” has the meaning given in Section 16(c) (Governing Law; Venue). 

“Contractor” has the meaning given in Section 5(a) (Access to Project Site). 

“Developer” has the meaning given in the Preamble to this Agreement. 

“Developer Confidential Information” has the meaning given in Section 12(a) (Confidentiality). 

“Developer Representatives” has the meaning given in Section 12(b) (Confidentiality). 

“Development Agreement” has the meaning given in Section 7(b) (Project Agreements). 

“Development Fee” has the meaning given in Section 4(a) (Development Fee). 

“Dispute” means any dispute between the Parties concerning their respective rights and obligations under 
this Agreement. 

“Effective Date” has the meaning given in the Preamble to this Agreement. 

“Existing Project” has the meaning given in Section 1(c) (Project). 

“Facility Program” has the meaning given in the Recitals to this Agreement. 

“Financial Closing” has the meaning given in Section 7(c)(i) (Financial Closing). 

“Financial Closing Deadline” has the meaning given in Section 7(c)(ii) (Financial Closing Deadline). 

“Financial Model” has the meaning given in Section 7(d)(i) (Financial Closing). 

“Financing Documents” has the meaning given in Section 2(d)(xii) (Pre-Development Proposal; Pre-
Development Activities). 

“Force Majeure Event” means a prevention, delay or stoppage of a Party’s performance of its obligations 
under this Agreement which arises as a result of the following events (provided such event does not arise 
out of the fault, negligence or misconduct of the Party affected by the delay): (a) acts of God, acts of the 
public enemy, acts of war or terrorism, order of a governmental authority of jurisdiction that prohibits the 
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Developer from performing the Work, fires, floods, earthquakes, natural disasters, civil commotion, or 
pandemics, epidemics, and quarantine restrictions not existing as of the Effective Date; (b) unreasonable or 
unjustified delay, based on the dates set forth in the Pre-Development Schedule, in obtaining or otherwise 
maintaining once issued, a necessary Project-related governmental approval or permit from any 
governmental entity; and (c) other like events. 

“Ground Lease” has the meaning given in Section 7(b) (Project Agreements). 

“KRS” means Kentucky Revised Statutes. 

“Law” or “Laws” means (a) any constitution, statute, law, code, regulation, ordinance, rule or common law, 
(b) any binding judgment (other than regarding any Dispute), (c) any binding judicial or administrative 
order or decree (other than regarding any Dispute), or (d) any written directive or other governmental 
restriction (including those resulting from the initiative or referendum process, but excluding those by the 
University within the scope of its administration of this Agreement), in each case which is applicable to the 
Work or to either Party or an affiliated person, whether taking effect before or after the Effective Date.  For 
avoidance of doubt, “Laws” include laws applicable to discrimination and unfair employment practices. 

“Management Agreement” has the meaning given in Section 7(b) (Project Agreements). 

“New Construction Project” has the meaning given in Section 1(c) (Project). 

“New Project Company” has the meaning given in Section 16(k) (Miscellaneous). 

“Open Records Act” has the meaning given in Section 12(d)(i) (Kentucky Open Records Act). 

“Oversight Committee” has the meaning given in Section 2(d)(xvii) (Pre-Development Proposal; Pre-
Development Activities). 

“Party” and “Parties” has the meaning given in the Preamble to this Agreement. 

“Permitted Persons” has the meaning given in Section 5(a) (Access to Project Site). 

“Plans” has the meaning given in Section 2(d)(ii) (Pre-Development Proposal; Pre-Development). 

“Pre-Development Activities” has the meaning given in Section 2(d) (Pre-Development Proposal; Pre-
Development). 

“Pre-Development Budget” has the meaning given in Section 3(b)(i) (Pre-Development Budget). 

“Pre-Development Cost Cap” means $6,275,000. 

“Pre-Development Expenses” has the meaning given in Section 3(a)(iii) (Pre-Development Expenses). 

“Pre-Development Proposal” has the meaning given in Section 2(c) (Pre-Development Proposal; Pre-
Development Activities). 

“Pre-Development Proposal Deadline” has the meaning given in Section 2(c) (Pre-Development Proposal; 
Pre-Development Activities). 

“Pre-Development Schedule” has the meaning given in Section 3(c) (Pre-Development Schedule). 

“Project” has the meaning given in Section 1(c) (Project). 

“Project Agreements” has the meaning given in Section 7(b)(i) (Project Agreements). 
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“Project Occupancy Deadline Goal” has the meaning given in Section 2(b) (Pre-Development Proposal; 
Pre-Development Activities). 

“Project Site” has the meaning given in Section 1(d) (Project Site). 

“Project Terms” means those terms designated as “Project Terms” in Exhibit C (Project Terms). 

“Purpose” has the meaning given in Section 12(a) (Confidentiality). 

“RFQ” has the meaning given in the Recitals to this Agreement. 

“RFQ Proposal” has the meaning given in the Recitals to this Agreement. 

“Services Agreement” has the meaning given in Section 7(b)(i) (Project Agreements). 

“Standard of Care” means a manner at least equal to the standard of care, exercise of professional skill and 
judgment, and quality of services rendered by companies performing the same or similar type services in 
connection with projects comparable to the Project for owners sufficiently similar in kind to the University, 
with Work pursued expeditiously and diligently in accordance with any milestones agreed upon by the 
Parties, and coordinated as necessary with the University and other governmental entities with jurisdiction. 
The “Standard of Care” shall require the Developer use commercially reasonable efforts to mitigate delays 
and damages, and otherwise perform the Work so as to ensure that the Project satisfies each of the purposes, 
objectives, functions, uses, and requirements set forth in this Agreement. 

“Steering Committee” means the steering committee described in Section 15(b) (Steering Committee). 

“Term” has the meaning given in Section 7(a) (Term). 

“Termination for Convenience” has the meaning given in Section 8(e) (Termination). 

“University” has the meaning given in the Preamble to this Agreement. 

“University Confidential Information” has the meaning given in Section 12(b) (Confidentiality). 

“University Delay” means any delay to the Pre-Development Schedule to the extent caused by the 
University (excluding delays consistent with the established timeframes for the University to conduct 
reviews and/or grant or deny discretionary approvals), including without limitation as a result of the 
University’s failure to comply with the terms of this Agreement. 

“University Guidelines” means the design and other guidelines provided by the University to the Developer 
during the Term. 

“University Indemnified Parties” has the meaning given in Section 13 (Indemnification). 

“University Representatives” has the meaning given in Section 12(a) (Confidentiality). 

“Work” means the obligations of the Developer under this Agreement. 

“Work Product” has the meaning given in Section 10(a) (Work Product). 
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RFQ PROPOSAL 
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EXHIBIT C 

PROJECT TERMS 

Project Term Category Project Term 

Project Occupancy Deadline Goal May 31, 2028 

Development Fee 3.25%1

Incentive Development Fee 0.65%2

Management Fee 1.90%3

Incentive Management Fee 0.85%4

Construction Manager Fee $1,200,000 

CHF Annual Fee $300,000 

Architect Fee [____]% 

Construction Contractor 
Overhead and Profit Mark-Up 

[____]% 

Development Agreement 
Contingency and Savings Tier5 

% of Total 
Contingency 

University 
Share 

Developer 
Share 

Tier 1 10% 80% 20% 

Tier 2 20% 60% 40% 

Tier 3 30% 40% 60% 

Tier 4 40% 20% 80% 

1  Paid as set forth in this Agreement. Fees are calculated as a % of hard and soft costs of the New Construction Project, net of 
fees on fees. 
2 Paid upon Project Occupancy.  Fees area calculated as a % of hard and soft costs of the New Construction Project, net of fees 
on fees. 
3 Fee are senior to debt service and calculated as % of Net Revenues collected. 
4 Subject to KPIs to be set forth in the Management Agreement. Fees are subordinated to debt service and will be paid if agreed 
upon by the University. 
5 Percentages and tiers are preliminary and will be negotiated as part of the Work. 



EXHIBIT D 

PROJECT SITE 



 

 

EXHIBIT E 

PRE-DEVELOPMENT BUDGET 

(see attached)



EXHIBIT F 

PRE-DEVELOPMENT SCHEDULE 

(see attached) 
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WKU Board of Regents ACTION ITEM EX-5 

AUTHORIZATION TO LEASE PROPERTY 

REQUEST: 

The President requests authorization of a lease agreement for property located at 1909 Creason 
Street, owned by AFGV, LLC (dba Campus Flats) and Western Kentucky University.  

  FACTS: 

This lease agreement will provide for additional student housing during the interim period of repairs 
to Regents and Normal Halls, demolition of Douglas Keen and Hugh Poland Halls, and construction 
of a new residential complex. The Lease will commence on August 1, 2026 for a two-year term to 
expire on July 31, 2028, with the option for Western Kentucky University to extend the lease for 
up to three, one-year terms.  

BUDGETARY IMPLICATIONS: 

The parties have agreed that Western Kentucky University will pay a base monthly rent of $140,000 
to AFGV, LLC (dba Campus Flats) which will be offset by student housing revenue.  

RECOMMENDATION: 

President Timothy C. Caboni requests approval of the Lease between AFGV, LLC (dba Campus 
Flats) and Western Kentucky University. 

MOTION: 

To approve the Lease between AFGV, LLC (dba Campus Flats) and Western Kentucky 
University.  
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	EX-3
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	EX-5 BOR Action Item - Pre-Development Agreement with Gilbane 12-11-2025 (002) (002)
	REQUEST:
	BUDGETARY IMPLICATIONS:
	Gilbane Development Company is self-funding 100% of the project’s pre-development costs. In the event the University defaults on the terms of the Pre-Development Agreement or terminates the Agreement for convenience, the University will be responsible...
	RECOMMENDATION:
	MOTION:

	WKU Housing P3 - PDA (12-4-25) 4937-5609-2789 7
	1. Definitions; Basic Agreement; Project; Project Site.
	(a) Definitions.  All capitalized terms used in this Agreement, but not expressly defined in this Agreement, have the respective meanings set forth in Exhibit A (Definitions).
	(b) Basic Agreement.
	(i) The University hereby appoints and engages the Developer as the exclusive developer with respect to the Pre-Development Activities and the Work during the Term, and the Developer hereby accepts such appointment and engagement, under the terms, and...
	(ii) The Developer hereby agrees to perform diligently the Pre-Development Activities in accordance with the terms, and subject to the conditions, of: (i) this Agreement, (ii) applicable Law, (iii) the Standard of Care and (iv) the University Guidelin...
	(iii) The Parties agree that they are proceeding with the undertakings set forth in this Agreement based upon the development, operations, management and maintenance of the Project in accordance with the RFQ Proposal and the Project Terms set forth in...

	(c) Project.  The University desires the Developer to: (i) develop [____] beds of student housing located in one or more facilities to be designed and thereafter constructed on the Project Site, and thereafter operate and maintain such facilities (the...
	(d) Project Site. The New Construction Project shall be constructed on approximately [____] acres of land located at Freshman Village that is a part of the Campus and the Existing Project shall be renovated, operated and maintained, each as more fully...

	2. Pre-Development Proposal; Pre-Development Activities.
	(a) The Developer generally shall manage, arrange, supervise, and coordinate the Pre-Development Activities, in a good and workmanlike manner, applying commercially reasonable business practices.  The Developer shall cooperate with the University and ...
	(b) The Developer acknowledges that the University has set forth a targeted occupancy date for the New Construction Project of May 31, 2028 (the “Project Occupancy Deadline Goal”), as the same may be extended due to a Force Majeure Event, University D...
	(c) To achieve the Financial Closing Deadline and the Project Occupancy Deadline Goal, the Developer shall perform the Pre-Development Activities and provide the University with a proposal (the “Pre-Development Proposal”) on or before March 31, 2026 (...
	(d) The Parties agree that the following non-exclusive list of activities may need to be performed by Developer prior to Financial Closing (collectively, the “Pre-Development Activities”), such Pre-Development Activities to include:
	(i) periodic visits to the Project Site, attendance at meetings with representatives of the University and attendance at necessary meetings, hearings and other proceedings with governmental authorities;
	(ii) the preparation and evaluation of plans, profiles, preliminary drawings, conceptual designs, schematic designs, preliminary specifications, preliminary performance requirements, design development and construction documents for the New Constructi...
	(iii) finalizing the Plans (including final and complete specifications and performance requirements) for the Project based upon any budget, policy, procedural, and programmatic requirements of the University, Project Site constraints determined by th...
	(iv) an assessment of the Project Site;
	(v) preparation of a detailed development and delivery schedule for inclusion within certain of the Project Agreements, reflecting sequencing of the design, development, and construction of the New Construction Project and the renovation of the Existi...
	(vi) the generation, review and evaluation of alternatives for structuring the financing for the Project;
	(vii) pro forma analysis related to the development, design, construction, renovation, demolition, financing, operation and maintenance, as applicable, and as the Parties may hereafter agree, of the Project;
	(viii) obtaining and maintaining all approvals (including governmental approvals), permits, licenses (including individual professional licenses), and other authorizations necessary for the development and construction of the New Construction Project ...
	(ix) preliminary design and construction pricing for the New Construction Project based upon actual site conditions determined via the Project Site assessment, refined Plans, and the ultimate delivery schedule for the Project;
	(x) preliminary renovation and related construction pricing (including demolition pricing, where applicable) based upon actual site conditions determined via the Project Site assessment, refined Plans, and the ultimate delivery schedule for the Project;
	(xi) the preparation of a final budget, milestone and high-level schedule, setting forth a mutually agreeable final cost and milestone dates for delivery of the entire Project;
	(xii) coordinating drafts of all necessary financing documents and other documents related to Financial Closing, which documents may include a trust indenture, loan agreement, mortgage and any other security documents and collateral documents (collect...
	(xiii) preparing plans for the operation, maintenance, and management of the Existing Project, including, without limitation, recruitment, interviews and training of property management staff;
	(xiv) preparing, maintaining and updating as necessary the Financial Model;
	(xv) negotiating, reviewing, commenting and finalizing the Project Agreements, and other requirements required to reach Financial Closing;
	(xvi) outreach with various stakeholders, including the City of Bowling Green, Kentucky;
	(xvii) assisting the University to prepare various submittals including specifically those required for submission to, and in connection with the preparations for meetings with and review by, the Capital Projects and Bond Oversight Committee, a commit...
	(xviii) performing such other acts as the University may reasonably request consistent with the Pre-Development Budget and standard industry Pre-Development Activities provided in connection with projects of similar size and scope or as may be require...

	(e) The Developer shall regularly keep the University informed in writing as to progress of all Pre-Development Activities and provide the University with all information reasonably necessary to make Project-related decisions.  The Developer shall coo...
	(f) During the Term, University shall not negotiate with any party other than the Developer with respect to the development of the Project.

	3. Pre-Development Expenses, Budget and Schedule
	(a) Pre-Development Expenses.
	(i) Except as otherwise expressly provided in this Agreement, the Developer shall bear and pay for the costs and expenses incurred by or on behalf of the Developer in performing the Pre-Development Activities, including all Pre-Development Expenses.  ...
	(ii) The Parties agree that the Pre-Development Activities to be provided by or on behalf of the Developer shall be performed directly by the Developer or by third parties engaged by the Developer and that all actual third-party costs paid or incurred...
	(iii) For purposes of this Agreement, “Pre-Development Expenses” shall mean bona fide, documented, reasonable out-of-pocket expenses actually incurred by the Developer, consistent with the Pre-Development Budget, for (i) fees and reimbursables payable...
	(iv) Pre-Development Expenses may not include any item not expressly identified on the Pre-Development Budget, as may be amended, it being agreed that Pre-Development Expenses are only those expenses that directly advance Pre-Development Activities.
	(v) As of the Effective Date, the Developer has incurred and will continue to incur, in good faith, Pre-Development Expenses in furtherance of the development of the Project as specifically described in the Pre-Development Budget.
	(vi) During the Term, in no event shall the Developer purchase any materials, nor incur any hard costs without the express written consent of the University.

	(b) Pre-Development Budget.
	(i) The University authorizes the Developer to engage in and/or cause third parties to perform the Pre-Development in accordance with the pre-development budget attached as Exhibit E (Pre-Development Budget) (the “Pre-Development Budget”) which in no ...
	(ii) The Pre-Development Budget may be amended, modified and/or supplemented from time to time with the University’s prior written consent, which consent shall not be unreasonably withheld, conditioned or delayed. The Developer shall have the right to...
	(iii) The Developer shall submit to the University a report on or prior to the 15th day of each month commencing the first month after the Effective Date, (i) written updates to the total Pre-Development Expenses incurred and anticipated to be incurre...
	(iv) Notwithstanding anything to the contrary contained in this Agreement, the University’s liability for the Pre-Development Expenses, whether due to any earlier termination of this Agreement or otherwise, shall not in any event exceed the Pre-Develo...
	(v) At any time during the Term, the University may, upon reasonable prior written notice to the Developer, review the books and accounts of the Developer related exclusively to the Project.

	(c) Pre-Development Schedule.  Prior to entering into this Agreement, the Parties have agreed upon a preliminary development schedule for the Pre-Development Activities (such schedule, as amended or modified from time to time, is referred to herein as...

	4. Development Fee.
	(a) The Developer acknowledges that the Project Agreements will provide for the payment of a development fee to the Developer in an amount equal to 3.25% of the total development cost for the New Construction Project as established in the approved dev...
	(b) While the Turn-Key Development Agreement will definitively set forth the amount of the Development Fee and terms and conditions upon which the Development Fee will be paid, the Developer agrees that the Project Agreements will provide that the Dev...

	5. Access to Project Site; Insurance.
	(a) Access to Project Site.
	(i) The University hereby grants to Developer, Developer’s general contractor or construction manager for the Project (“Contractor”), Developer’s architects and engineers designing the Project (collectively, the “Architect”), Developer’s affiliated pr...
	(ii) As condition precedent to any entry by the Developer and or any Permitted Persons upon the Project Site, the Developer shall furnish to the University and receive the University’s written approval of a written request for such entry not less than...
	(iii) In conducting the Pre-Development Activities, the Developer, and the Permitted Persons shall not unreasonably interfere with the University’s uses of the Project Site.  The Developer hereby acknowledges that University reserves the right to gran...
	(iv) In the event this Agreement expires by its terms, is terminated pursuant to the terms hereof or is otherwise determined to be of no further force or effect, the Developer shall restore the Project Site to substantially the same condition in which...
	(v) The Developer agrees that its exercise of the rights granted under this Section 5 (Access to Project Site; Insurance) are subject to the “AS IS” condition of the Project Site, including all defects latent and patent.  The University makes no repre...
	(vi) The Developer hereby also acknowledges that the aforementioned license does not, nor shall be deemed to, convey any estate or ownership interest in the Project or the Project Site nor any public way or any part of the Campus not within the Projec...
	(vii) The Permitted Persons shall be responsible for payment of parking permits/fees relating to access to the Project Site. The Permitted Persons shall not perform or cause to be performed any invasive testing on the Project Site without the Universi...

	(b) Insurance.
	(i) At all times during the continuance of this Agreement, including, but not limited to, prior to any entry by the Developer or any Permitted Person upon the Project Site, the Developer shall obtain and maintain, and shall cause each Permitted Person...
	(ii) The Developer shall, at its own expense, procure and maintain insurance policies in each instance written by an insurer that is authorized to do business in the Commonwealth, of recognized financial standing and rated A-/VIII or better by A.M. Be...
	(iii) The University and the University Indemnified Parties shall be included as additional insureds under the Commercial General Liability, Automobile Liability and Umbrella/Excess Liability policies denoted above on a primary and non-contributory ba...
	(iv) The Developer hereby agrees to waive subrogation against the University and the University Indemnified Parties to the extent covered by any of the insurance policies required above.  Such insurance policies shall be endorsed so that the insurers ...
	(v) To the extent that any subcontractors or subconsultants are visiting the site on behalf of the Developer, the Developer agrees that each such subcontractor or subconsultant shall procure and maintain appropriate insurance coverages and shall ensur...
	(vi) Each insurance policy required above shall be endorsed to provide at least thirty (30) days’ notice of cancellation (10 days for non-payment) will be given to the University prior to cancellation by the insurance company.
	(vii) At the time of execution of this Agreement, Developer shall endeavor to provide the University with a certificate of insurance evidencing the above-noted insurance coverages and other requirements herein at least seven (7) days prior to the expi...
	(viii) If at any time during the Term any requirement of this Section 5(b) (Insurance) is not satisfied, the University may in its sole discretion require that the Developer suspend the Pre-Development Activities and suspend the rights of the Develope...


	6. Role of the University during the Pre-Development Process.
	(a) Upon receipt of the Pre-Development Proposal, the University will review the various elements of the Pre-Development Proposal and provide any questions or comments related to the Pre-Development Proposal to the Developer within fifteen (15) Busine...
	(b) Prior to the Financial Closing, the University agrees to reasonably cooperate with the Developer, in the following activities:
	(i) assistance in working with the Developer and applicable regulatory bodies to secure, but not being responsible for securing, all land entitlements and zoning required to develop the Project, if necessary;
	(ii) participation in design review of the Project to ensure that the Project is not inconsistent with the University’s goals or standards; and
	(iii) participation in market demand studies for the Project.


	7. Term; Project Agreements; Financial Closing.
	(a) Term.  The “Term” of this Agreement shall become effective as of the Effective Date and shall continue in full force and effect and terminate until the earliest to occur of: (i) the Financial Closing, (ii) termination of this Agreement pursuant to...
	(b) Project Agreements.
	(i) As part of the Pre-Development Activities, the Parties will negotiate the terms of the following (collectively, the “Project Agreements”): (A) a ground lease agreement between the University, as owner and a wholly-controlled affiliate of Collegiat...
	(ii) The Project Agreements shall incorporate the Project Terms and those non-conflicting provisions of the RFQ, the RFQ Proposal and the Pre-Development Proposal as refined into final form.
	(iii) Any negotiations of any Project Agreement shall be undertaken in good faith by the Parties.  Notwithstanding anything to the contrary contained in this Agreement, nothing shall be construed to obligate either Party to enter into any Project Agre...
	(iv) The Developer acknowledges and agrees that the University’s execution of any Project Agreement shall be contingent in all respects on the prior written approval thereof of the Oversight Committee.

	(c) Financial Closing.
	(i) After receipt of the Pre-Development Proposal, if the University determines in its sole discretion to proceed with the Project, the Parties will work together in good faith and with due diligence to have all of the relevant parties to the Project ...
	(ii) The Parties agree to work in good faith to achieve Financial Closing by June 1, 2026 unless the University informs the Developer during the Term that the University has not received legislative approval to achieve Financial Closing prior to July ...
	(iii) The Developer agrees that at the Financial Closing it will execute and deliver to the University an investment grade Project guaranty and a combination of one or more performance bonds, liquid financial instruments and cash retainage for complet...
	(iv) The Developer shall use commercially reasonable efforts to furnish the University with substantially final Financing Documents for review and acceptance no later than 45 days prior to its intended Financial Closing date.  Except as otherwise agre...

	(d) Financial Model.
	(i) The Developer has developed a preliminary Project financial model, which model is consistent with the RFQ Proposal (except as otherwise approved by the University in its reasonable discretion) and intended to encompass among other things all reven...
	(ii) During the Term, the Developer shall provide to the University updates to the Financial Model (including, but not limited to, any revisions/changes to actual or anticipated Pre-Development Expenses, and anticipated building sizes, unit-mixes, ren...
	(iii) Notwithstanding or in limitation of the foregoing requirement, (A) the Developer shall promptly notify the University of any material change to the Financial Model, and (B) the Developer shall submit to the University a final projected Financial...


	8. Termination.
	(a) The University may terminate this Agreement in the event of a material breach of this Agreement by the Developer, after the Developer’s failure to cure such material breach within thirty (30) days following the date the Developer receives written ...
	(i) any representation or warranty made by the Developer hereunder is false or misleading in any material respect on the date made and has a material adverse effect upon the Project or the University;
	(ii) the Developer fails, and such failure is not due in part to any action or inaction of the University, to deliver a Pre-Development Proposal by the Pre-Development Proposal Deadline;
	(iii) the Developer fails to comply with, perform or observe any undertaking, obligation, covenant, agreement, term or condition in this Agreement;
	(iv) the gross negligence or willful misconduct of the Developer in its performance of its obligations hereunder; or
	(v) the insolvency of the Developer.

	(b) The Developer may terminate this Agreement in the event of a breach of this Agreement by the University, after the University’s failure to cure such breach (if reasonably capable of cure) within thirty (30) days of receipt of written notice of suc...
	(i) any representation or warranty made by the University hereunder is false or misleading in any material respect on the date made and has a material adverse effect upon the Developer’s rights hereunder; or
	(ii) the University fails to comply with, perform or observe any undertaking, obligation, covenant, agreement, term or condition in this Agreement; or
	(iii) the gross negligence or willful misconduct of the University in its performance of its obligations hereunder.

	(c) Except as otherwise set forth in Section 8(d) below, the University or Developer may terminate this Agreement if Financial Closing is not achieved by the Financial Closing Deadline for reasons outside the reasonable control of the Developer.
	(d) If, after ongoing good faith negotiations between the Parties, the Parties are unable to agree on final Project Agreements necessary to reach the Financial Closing by the Financial Closing Deadline, the Parties shall mutually agree in writing to t...
	(e) The University or Developer may terminate this Agreement if Financial Closing is not achieved by the Financial Closing Deadline because the University has failed to receive legislative approval of the Project.
	(f) The University may unilaterally terminate this Agreement for its convenience at any time during the Term (a “Termination for Convenience”), upon no less than thirty (30) days’ prior written notice to the Developer, which notice shall set forth the...

	9. Payment of Pre-Development Expenses.
	(a) The Pre-Development Expenses incurred by the Developer are to be reimbursed to the Developer at the Financial Closing with proceeds of the Project financing; provided, however, that
	(i) if the University exercises its Termination for Convenience rights under Section 8(f) or if Developer terminates this Agreement pursuant to Section 8(b) (material breach by the University), or either Party terminates this Agreement pursuant to Sec...
	(ii) if this Agreement is terminated pursuant to either Section 8(c) (failure to close by the Financial Closing Deadline) or Section 8(d) (failure to agree on Project Agreements prior to Financial Closing Deadline), then the University shall reimburse...
	(iii) if the University terminates this Agreement pursuant to Section 8(a) (breach by Developer), then the University shall not be obligated to pay any amount of Pre-Development Expenses to the Developer.

	(b) The Parties acknowledge and agree that the payment set forth in subsection (a) shall constitute Developer’s sole reimbursement for any Pre-Development Expenses incurred up until Financial Closing and compensation for performance of the Pre-Develop...
	(c) In the event the University is required to reimburse the Developer for any Pre-Development Expenses as described above, the Developer shall submit itemized invoices (and supporting documentation) for such Pre-Development Expenses to the University...

	10. Work Product.
	(a) The Developer shall provide to the University copies of all written reports, studies, analyses, surveys, designs, plans, drawings and other written, graphic and three-dimensional work product prepared by or on behalf of the Developer by third part...
	(b) Upon termination of this Agreement, the University may elect to purchase the Work Product for a price equal to the Pre-Development Expenses owed to Developer as set forth in Section 9(a) (Payment of Pre-Development Expenses) up through the date of...

	11. Compliance; Invoicing.
	(a) With respect to the Project, provide a single point of managerial-level contact for the University: (i) to coordinate all requirements; (ii) to be the point of contact for any problems/questions that may arise; (iii) meet periodically with personn...
	(b) Comply with all applicable federal, Commonwealth and local governmental laws, ordinances, regulations, in all material respects with respect to its performance of its obligations under this Agreement.
	(c) Treat as a single point of contact for the University, including for the submitting of all invoices for reimbursements pursuant to Section 9 (Payment of Pre-Development Expenses):

	12. Confidentiality.
	(a) If the Developer considers any written or oral information concerning the Project that is delivered to the University from or on behalf of the Developer, including any Work Product, to be confidential, then the Developer shall mark such informatio...
	(b) If the University considers any written or oral information concerning the Project that is delivered to the Developer from or on behalf of the University, including any Work Product, to be confidential, then the University shall mark such informat...
	(c) The Parties agree to not disclose any information related to the Project or discuss the Project with the media or any third-parties without the express written consent of the other Party.
	(d) Kentucky Open Records Act.
	(i) Notwithstanding anything to the contrary in this Agreement, the Developer acknowledges and agrees that all submittals, records, documents, drawings, plans, specifications, other materials, and other Books and Records in the possession of the Unive...
	(ii) If the Developer believes information or materials submitted to the University are presume excepted from disclosure, under KRS 61.878, then the Developer shall be solely responsible for designating, such information or materials as and how prescr...
	(iii) Nothing contained in this Section 12(c) (Confidentiality) shall modify or amend requirements and obligations imposed on the University by the Open Records Act or other applicable Law, and the provisions thereof shall control in the event of a co...
	(iv) If the University receives a request for public disclosure of materials marked as excepted from disclosure under KRS 61.878, then the University will use reasonable efforts to notify the Developer of the request and give the Developer an opportun...
	(v) If any proceeding or litigation concerning the disclosure of any material submitted by the Developer to the University, then the sole involvement of the University will be as stakeholders retaining the material until otherwise ordered by a court o...
	(vi) Notwithstanding the foregoing, Books and Records and other prequalification information confidentially disclosed as part of the RFQ process shall not be deemed as directly pertinent to this Agreement and shall be exempt from disclosure as provide...


	13. Indemnification.
	14. Representations and Warranties.
	(a) University Representations and Warranties.  The University, as of the Effective Date, hereby represents and warrants to the Developer as follows:
	(i) The University is a public body corporate, and an educational institution and agency of the Commonwealth.
	(ii) The University has the power and authority to enter into this Agreement and to perform all acts and to execute and deliver all other documents as are required hereunder to be done, observed or performed by it in accordance with the terms hereof.
	(iii) The University has duly authorized and approved the execution and delivery of this Agreement and the performance by the University of its obligations contained in this Agreement.
	(iv) This Agreement has been duly executed and delivered by the University and constitutes a valid and legally binding obligation of the University, enforceable against it in accordance with its terms, subject only to applicable bankruptcy, insolvency...

	(b) Developer Representations and Warranties.  The Developer, as of the Effective Date, hereby represents and warrants to the University as follows:
	(i) The Developer is a corporation, created under the laws of the State of Rhode Island, is qualified to conduct business in the Commonwealth, has the requisite power and all required licenses to carry on its present and proposed activities, and has f...
	(ii) The Developer has the power and authority to enter into this Agreement and to perform all acts and to execute and deliver all other documents as are required hereunder to be done, observed or performed by it in accordance with the terms hereof.
	(iii) The Developer has duly authorized and approved the execution and delivery of this Agreement and the performance by the Developer of its obligations contained in this Agreement.
	(iv) This Agreement has been duly executed and delivered by the Developer, the signatory for the Developer has been duly authorized to execute this Agreement on behalf of the Developer, and constitutes a valid and legally binding obligation of the Dev...
	(v) To its knowledge, the Developer is in material compliance with all Laws applicable to the Developer or its activities in connection with this Agreement.
	(vi) The Developer has revealed and disclosed to the University any final determination of a violation by the Developer within the previous five-year period pursuant to KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to the Developer or ...
	(vii) The Developer, through its authorized signatory, swears under penalty of perjury that neither the Developer nor any of its offering employees have violated any provision of the campaign finance laws of the Commonwealth and that the award of the ...
	(viii) The Developer shall have (A) provided certification of authority to conduct business in the Commonwealth and (2) registered with the Commonwealth Department of Revenue to collect and remit the sales and use tax imposed by KRS Chapter 139 in acc...


	15. Dispute Resolution.
	(a) General.
	(i) The University and the Developer will attempt to resolve any Disputes arising out of this Agreement at the Project level through good faith negotiations between the Authorized Representatives.
	(ii) Any of the time periods specified in this Section 15 (Dispute Resolution) may be extended by mutual written agreement of the Parties.
	(iii) In any case where sole discretion is specified with respect to the University’s consent or decision, such consent or decision will not be subject to the dispute resolution procedures set forth herein.

	(b) Steering Committee.
	(i) If the Dispute cannot be resolved at the Project level in accordance with subsection (a) within ten (10) days following notice of a Dispute, then either Party will have the right to submit the Dispute to the Steering Committee for resolution.  The...
	(ii) The Steering Committee will be comprised of two (2) representatives of the Developer and two representatives of the University, none of which may be either Party’s Authorized Representative.  The University may invite other employees or agents of...
	(iii) In any case where sole discretion is specified with respect to the University’s consent or decision, such consent or decision will not be subject to the dispute resolution procedures set forth herein.

	(c) Mediation.
	(i) If the Steering Committee has not resolved the Dispute pursuant to subsection (b), then following such process, either Party may request non-binding mediation of the Dispute or any other form of alternative dispute resolution process that is mutua...
	(ii) If the Dispute has not been resolved within sixty (60) days after the initiation of mediation proceedings or, if both Parties do not agree to mediation or another form of alternative dispute resolution process, then either Party will have the rig...

	(d) Conduct During Pendency of Dispute.
	(i) Notwithstanding anything to the contrary, no Party to this Agreement will be required to await the resolution of dispute proceedings regarding the reasons for terminating this Agreement before exercising such Party’s termination rights.
	(ii) Pending final resolution of any Dispute (except a Dispute regarding the cause for terminating this Agreement), the Parties will continue to fulfill their respective obligations under this Agreement.

	(e) Costs of Dispute Resolution.  Each Party will bear its own attorneys’ fees and costs in any Dispute or litigation arising out of or pertaining to this Agreement, and no Party will seek or accept an award of attorneys’ fees or costs, except as othe...

	16. Miscellaneous.
	(a) Survival.  The Parties agree that the provisions of Section 12 (Confidentiality) and Section 13 (Indemnification) of this Agreement shall survive any termination of this Agreement.
	(b) Entire Agreement.  This Agreement including all attached exhibits shall constitute the entire agreement between the Parties related to the subject matter hereof and shall supersede all previous agreements, written or oral related to the subject ma...
	(c) Governing Law; Venue.  This Agreement and the rights of the Parties hereunder shall be governed, construed, and interpreted in accordance with the laws of the Commonwealth of Kentucky (the “Commonwealth”). The Parties consent to jurisdiction in th...
	(d) Severability.  In the event any portion of this Agreement is found to be invalid or unenforceable for any reason, the remainder of the Agreement shall remain intact. That portion deemed invalid shall be amended in writing to the minimum extent nec...
	(e) Assignment.  The University may assign this Agreement only to an entity or enterprise directly or indirectly under the control of the University.  The Developer may not assign this Agreement without prior written consent of the University in its r...
	(f) Examination of Records.
	(i) The Developer shall keep and maintain in the Commonwealth of Kentucky, at a place identified to the University, all Books and Records in accordance with this Agreement .
	(ii) The Developer shall make all Books and Records available for review, by or on behalf of the University at all times during normal business hours and without charge.  This obligation, for avoidance of doubt, includes making all such Books and Reco...
	(iii) The Developer warrants that it shall use good faith efforts (i) to ensure the completeness and accuracy in all material respects of all Books and Records and all information it or its agents provides in connection with any University or Commonwe...
	(iv) Nothing in this subsection shall in any way limit the constitutional and statutory powers, duties and rights of Commonwealth agencies or elected Commonwealth officials, including any University official, in carrying out his or her legal authority.

	(g) Independent Parties; Independent Contractor.
	(i) The Parties hereto are acting herein as independent parties. Nothing herein contained shall create or be construed as creating a partnership or joint venture relationship among two or more of the Parties and no Party shall have the authority to bi...
	(ii) The Developer shall perform the Developer’s duties and obligations hereunder as an independent contractor and not as an employee.
	(iii) Neither the Developer nor any agent or employee of the Developer shall be deemed to be an agent or employee of the Commonwealth or the University. The Developer shall not have authorization, express or implied, to bind the Commonwealth to any ag...
	(iv) The Developer and its employees and agents are not entitled to unemployment insurance or workers compensation benefits through the Commonwealth, and the Commonwealth shall not pay for or otherwise provide such coverage for the Developer or any of...

	(h) Non-Discrimination, Equal Employment Opportunity.
	(i) Developer agrees that Developer, any contractor or subcontractor, and any person acting on behalf of Developer, any contractor or subcontractor, shall not discriminate, by reason of race, color, religion, sex, age, disability, military status, nat...
	(ii) Developer shall comply with and is subject to the Kentucky Equal Employment Act of 1978 (KRS 45.550 et seq.).

	(i) Force Majeure.  If a Party is unable to perform any part of its obligations under this Agreement by reason of a force majeure, the Party will be excused from its obligations, to the extent that its performance is temporarily prevented by a Force M...
	(j) No Personal Interest.  No personnel of Developer who exercise any functions or responsibilities in connection with the review or approval of this Agreement or carrying out of any of the Pre-Development Activities shall, prior to the completion of ...
	(k) Replacement of CHF.  The Parties acknowledge and agree that in the course of negotiating the Project Agreements, the Parties may determine that it is appropriate that an entity other than CHF, agreed to by the University and Developer (said other ...
	(l) No Third-Party Beneficiaries.  Enforcement of the terms and conditions of this Agreement, and the rights of action relating thereto, shall be strictly reserved to the Parties and nothing contained herein shall give or allow any claim or right of a...
	(m) Order of Precedence.  In the event of any conflict, ambiguity or inconsistency between or among this Agreement and the Exhibits attached hereto, as each may be amended from time to time, the order of precedence for purposes of resolving shall be a...
	(i) duly-executed amendments or other documented changes, executed by both Parties, to the body of this Agreement (including Exhibit A (Definitions) and Exhibit D (Project Site));
	(ii) the body of this Agreement, including Exhibit A (Definitions) and Exhibit D (Project Site);
	(iii) duly-executed amendments or other documented changes, executed by both Parties, to Exhibit E (Pre-Development Budget);
	(iv) Exhibit E (Pre-Development Budget);
	(v) duly-executed amendments or other documented changes, executed by both Parties, to Exhibit F (Pre-Development Schedule);
	(vi) Exhibit F (Pre-Development Schedule); and
	(vii) Exhibit B (RFQ Proposal).

	(n) Sovereign Immunity.  Liability for claims for injuries to persons or property arising from the negligence of the Commonwealth, its departments, agencies, boards, commissions, committees, offices, employees, and officials shall be controlled and li...
	(o) Certain Violations of Commonwealth Law. Developer shall comply with, and remain in compliance with, the provisions of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 that apply to apply to the Developer or the Developer’s contractors or subcont...
	(p) Taxes.  Developer shall pay when due all applicable employment taxes and income taxes and local head taxes incurred pursuant to this Agreement. Developer shall (i) provide and keep in force workers’ compensation and unemployment compensation insur...
	(q) Counterparts.  The Parties hereto may execute this Agreement in one or more counterparts (including by facsimile or .pdf signature), and all such counterparts shall be construed together and constitute one and the same instrument.  The delivery of...


	EX-6 BOR Action Item - Authorization to lease property- Campus Flats - 2025
	REQUEST:
	BUDGETARY IMPLICATIONS:
	The parties have agreed that Western Kentucky University will pay a base monthly rent of $140,000 to AFGV, LLC (dba Campus Flats) which will be offset by student housing revenue.
	RECOMMENDATION:
	MOTION:

	WKU signed lease - Campus Flats 11-24-2025

